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FOURTH DISTRICT 


OCTOBaR TERM, De De LO Sai. 
Term No. 6 
Roscoe Cheatham, Appellant ) 
) 
Vise 
Mildred Gheatham, Adpellee ) 


fulton, J: 


The appellant, Roscoe Cheatham,.filed a bill for vorce in 
une Cireuit Co of Pond County against the Appellee file 
Cheatham, on the grounds of adultery. The appellee answered deny-— 
ime bane charges of the bill, and also filed a cross-bill for di- 
NiOmee Cuerring her husib with adultery and also with extreme 
and repeated cruelty. The Anpellant enswerst ths cross-vill denr- 
jne all its allegations as to the offenses charged. Tne cause was 
niee@ud bin the chancellor. ~ tue conclusion of all the testimony 
tne Court entered a decree finding both parties suilty of adultery 
and dismissing both the Orisjinal bill anc the Cross bili for want 
OF equity. The decree also awarded the custody of a chilc born 
to said marriage to its grandmother, Mrs. Lewis Cheatham, except 
that the Appellee was Jiven its custody for one week out of every 


TOU, 


be turned Aopellant seeks to 


Decree in every particular except the portion w 
Boiltv of adUltery and asks that) a@ final. Decree 
awardeé to Appellant, 


-1- 


Appeal from 
Civeurt Court , 
Bond County. i] 


Tne Decree further ordered certain hovsenold 
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Term No. 6 


Appellant or te maks any order concerning tne custody of the cnild, 


Siikweed vs, Silxwood, 262 App, 516; Tnomas vs. Thomas, 250 Ill. 


rae parties in this case were married June 7, 1928, and liv- 
SaeOnetoer as man and wife until December 50, 1951. One child 


Wes Dern te tiem nemec Kennetn LeWayne Cheatham about three years 


ct 


timcny of Appellant and his witnesses fully sus- 
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Wann Tas Char .e OF adultery against th 
Jige Zori testifies positively; to having had sexual intercourse 
Witn ner on at least seven or eight occasions wnile she was liv- 
ime Wits Ner husbend and there is abundant testimony by other 
Witnesses of Her being out with other men under very suspicious 
circumstances, 

ine “vestimony ofieree in support Of the adultery charge 
inite or positive character 
that would support so serious a charge. 

The Appellee testified that she had %650,00 at the time of 
the marriage and that $600.00 of that amount was turned over to 
fer husband, and this is not denied by Appellant. 

For the reasons above assigned the decrees of tt 
Court will be reversed and set aside with Cirecticns tc enter a 


G@eerce of divorce for Appellant on the grounds of adultery, to 


award the custoGy of the child Kenneth LeWayne Cheatham to 
Appellant, the Appellee, however, to have the custocy of said 


34 5 eae 


Eid tor one week out of cvery four, until the child arrives a 


Sehool ase and to order the furniture to be delivered to the 
Bepollee, Mildred Cheatham, to be her proverty. 
RSversed with DiIesGulscns as tO CNUrY OF 
New Decree . 
Not to be resorted in full 
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SPPELLATE COURT 


FOURTH DISTRICT. 


OCTOBER TERM, A D. WEE O Q TA, CG ¢ 


TERM NO. Qe AGENDA NO. 29. 


THE PEOPLE OF THE STATE OF ILLINOIS, 


Defendant in HKrror, WRIT OF ERROR TO 


HARLSS EE. PIXL@Y ND AHREERT C. LIBKIE Wilts COUNTY. 


Plaintitis any beror. 


? 


) 
) 
) 
ves ) CIRCUIT COURT OF 
-) 
) 
\ 
/ 


‘ 


FULTON, Ja: 


Charles BE. Pixlev and Herbert C. Libkie were indicted 


tl 


in the Circuit Gourt of Fdvards County for accepting deposits 
in the West Salem State Bank of that County, wuen they knew 
the same to be insolvent. Pixley was the Presicent and Libkie 
the Cashier of said bank. Plaintiffs in Error cbtained a change 
of venue from said Court to the Circuit Court of White County. 
Upon a trial before a jury Plaintiffs in Error vere both found 
guilty and a fine of $400.00 imposed upon each, and they were 
each sentenced to serve an indeterminate sentence of not less 
tnan one nor nore than three years in the Soutnern Illinois 
Penitentiary at Momarc. The case is brought to this Court on 
a writ of error, 

Plaintiffs in Error urge that the Court erred in overrul- 
ing the motion to quash the indictment. he various counts of 
the incictment reasonably cote ee charge that 


Plaintiffs in Error on August 8, 1928, were President and 


y 


Cashier respectively of the West Salem State Bank, a banking 
Company, incorporated under the laws of the State of Illinois, 


engagec in the banking business at West Salem, Illinois: 
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TERM NO» Qe 

that Plaintiffs in Error on said date knowingly and fraudulently 
received for deposit for said bank from one H. fF. Fildes, a 
draft for 4200.00, the said H. F. Fildes not being indebted to 
said bank: That the said bank on August 8, 1928, was insolvent 
and that Plaintiffs in Error knew it to be insolvent, and be- 
cause of such insolvency the said deposit was lost to the said 
Fildes, whereby Plaintiffs in error are deemed to be guilty of 
embezzlement. Counsel contends that the indictment does not 
accurately and clearly set forth all the ingredients of which 
the offense is composed but in our judgment the language of 
the indictment is sufficient under the Statute and the Circuit 
Court properly overruled the motion ot quash. 


The testimony shows that on August &, 1928, one H. F. 


Fildes placed with said bank, through the Cashier Libkie, a 


? 


sight draft signed by himself for 9200.00, dravn against his 
account in the Calhoun County State Bank of Manson, Iowa, which 
Fildes states he left with the bank for collection. He did not 
have his pass book along am was given a duplicate deposit slip 
with a conditional statement about the bank acting only as 
depositors agent in making the collection. The draft was paid 
by the Calhoun bank on August 15, 1928, but Fildes was given 
ersdit on his individual ledger account as of August 9, 1928. 
The draft was returned to Fildes when his book was balanced 

and the amount thereof deducted from his account in the Calhoun 
bank. The evidence further discloses that the bank had been 
examined regularly by the State Auditor's Office and that on 
May lst, 1927, Pixley and Libkie had been notified by the 
examiner that their indebdtecness to the bank was much larger 
than it should be and to reduce or get their loans out of the 


bank. Various meetings of the Board of Directors had been held 
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TERM NO. 9. 

and the affairs of the bank seriously discussed from December 
1927, down to the closing of the bank at the close of business 
on August 10, 1928. During the last two days the bank was 
open, being August 9th and 10th, $11,000.00 of deposits were 
withdrawn. On August 11, 1928 the Auditor's Office took charge. 
The first receiver committed suicide a few months after his 
appointment and the second receiver died from illness. A 

Third Receiver, David Osborn, was afterwards appointec. Osborn 
testified that he received some of the notes offered in evidence 
from the Auditor's Office and that he found other notes in the 
bank vault: The record does not disclose any evidence that any 
of these notes were carriec as assets upon the books of the bank. 
Peoplets Exhibit 6 was identified as the note register but was 
never offered or received in evidence. Two photostatic copies 
of audits or revorts of the condition of the bank made to the 
State Auditor, one on May 1, 1928, and one on August 8, 1928, 
were identified as People*s Exhibits 101 and 102, but ob- 
jections were sustained to both exhibits. People's Exhibit 

No. 7 was the daily balance sheet of the bank under date of 
Augist 8, 1928, and shows the bank nad a surplus of $4550.00 

and the capital stock was $25,000.00, thus making the net 

assets 29,550.00. The People undertook to shov that many of 
the makers of the notes were insolvent. Under the holding of 
the Supreme Court in tne case of The People vs. Harry Clark, 

et al, 329 Til, 104, this proof was essential and the opinions 
of witnesses concerning the condition of the bank and the values 
of notes and securities, without adducins the facts which support 
the opinions, should not be admitted in evidence. The testimony 


presented by the People in this case tested vy this rule was 


v 


ay 


insufficient to show insolvency of the makers of the notes with 
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TERM NO. S. 

two exceptions, Charles Hines, and the Plaintiff in Error Pixley. 
The situation concerning these notes was argued by counsel for 
Plaintiffs in Error and the People did not attempt to show that 
the facts were otherwise. 

The People further contend that the bank was insolvent and 
that Plaintiffs in Error knew it was insolvent because they vere 
both hopelesslv insolvent and knew they were insolvent, am that 
their own notes were sufficient to extablish the insolvency of 
the bank. No evidence was offered by the State to shov that 
Plaintiff in Error Libkie was insolvent but on tne contrary they 
offered in evidence a financial statemtn made by Libkic under 
agate of January i 1928, shoving that his net worth at that time 
was $18,500.00, It also appears from the record that at the 
time the bank closed Libkie was indebted to the bank in the sum 
of $5,107.97. Taking all the notes made bv Plaintiff in Brror 
Pixley am the notes endorsed by nim individually ana as executor 
and trustee that were property admitted in evidence they amount 
to $16,482.96, adding to that the Libkie debt of 55,106.97, 
makes a total indebtedness of Pixley and Libkic the sum of 
921,589.95. The evidence however does not show that Libkie was 
insolvent. Deducting the Pixley notes from the amount of the 
capital and surplus, 629 550.00, leaves a balance of 13,067.04. 
It is therefor apparent that the alleged insolvency of the Plain- 
tiffs in Error did not render the bank insolvent. 

The Fildes draft was deposited in the bank on August 8, 
1928, That draft was for {200.00 and was paid by the Iowa bank 
on August 12, 1928, three days after the bank closed. The draft 
Was received for collection and was not accepted as a Geposit 


of cash. There is no evidence to show what was done with the 
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"ERM 10. oe 
$200.00 after it was paid by the Iova bank. If it was paic to 
the Receiver the money was lost to Mr, Fildes. ‘Je believe it 
would be a preferred claim which the Court vould allow as a 
preference, | 

It was incumbent uvon the prosecution to sho that the 
Vest Salem State Bank was insolvent on August 3, 1952, by 
competent evidence and that the Plaintiffs in wrror hac know- 
ledge of that fact. The term insolvent as used by tue Statute 
does not mean insolvent in the limited sensc of inability to 
pay indebtedncss in the ordinary course of business, but the 
term means insolvent in the broad gencral sense of a deficit 
of onets assets in realizable cash availabic within a reason 
able time, treated as an ordinarily prudent person vould gen- 
erally conduct his business under the same or similar circum 
stances to pay his liabilities. People v. Cle rk, Supra. 
People v. Gould, 345 Ill. 288, 

The solvency of the bank is to be determined by a con- 
Sideration of the evidence in regard to the value of its assots 
and the burden vas unon the People to snow insolvency beyond 


a reasonable doubt. This they have not cone by canpetent 


evidence, 


Qu 


We do not deem it necessary for the cisposal of this writ 


of error to consider the other contentions made by Plaintiffs 


in Error for the reversal of the judgment. 


For the reasons assigned, the judgment is reversed and 


the cause remanded to the Circuit Court. 


REVIRSED AND REMANDED. 
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HUGH M. STS 


iD, Appeliee, pe Ae Pra: nC 
\ 
! 
VS. \- CIRCULTT COURT 
\ 
4. EB, FULKSRSON, Appellant. ) 


WHITE cOUNT 


ny 
pl Fee Ce 


| 2 6 O T [, C (~ ree 
EVILON, J: i . 


A judgment by confession for %528.40 was entered in 
cuit Court of White County in favor of Appeliee, Hush MM, 
against M. i 


H. Fulkerson, Adpellant. On motion of Appellant the 
judgment was opened up and he was given leave to plead, He filed 
the general fie the ten year statute of limitation, anda 
special plea setting up that the in question had been ma- 


terially altered by changing the rate of 


interest thereon from 
seven per cent to six per cent, by an endor 


the Note. 


sement on the back of 
Replication to the second plea was filed and set up 
that interest had be i te very year by a co=-maker, 
We H. Fulkerson, brotner of Appellant, but with the knowledge, 


acquiescence and approval of Appellant. Replication was also 
filed to the third plea alleging that the altercation was made 
with the knowledge and consent of Appellant. f 


was had and a verdict rendei in favor of Appellees for (500.00, 
Appellant moved for a directed verdict at the close of all the 
evidence ana for a nev trial, both of which were overruled. _Judg= 
ment was entered upon the verdict and appellont has appealed. 


Appellant contends that the court erred in permitting Appellee 
to testify that in a conv 


=a i) 


ersation wit 


"I will see Will (his brother who was « co-maker) and 


meke an effort to get it. 


ay 


When vie signed that note we aimed for 
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it to be a good note*,. Apnpeliant objected to ths testimony and 
moved to have it stricken »vecause it was a promise to vav and 
mist be in writings. No contention was made by Appellees at the 
wvial that this amcunted to a new promise but was introduced for 
tie purpose of showing Knowlcdge and acguiesccence on the part of 
che Appellant. For the latter purpose the testimony was compet 
ent. Appellant further insists that the Court erred in denying 
the motion to direct upon tivo grounds. First, bectuse the note 
Jas more than ten years past due, no payments having bcen made 
oy Appellant, and payments by the Co-maker were mace without any 
authorization, or ratification from Appellant. Appellee testi- 
fied that W. H. Fulkerson paid the interest regularly each year 
up to and including 1950; that Appellant often enquired and was 
frequently informec about the payment of interest and he indi-~ 


cated his satisfaction that the interest was kept paid up. 


Appellee is corroborated in this respect by his sister Cordelia 
Stokes and his nephew Martin Stokes There is further testimony 
by Appellee and his sister that during the ten year pericd 

i 
Appellee told Apovellant he needed the money and wanted the note 
paid, to which the Appellant replied that when he signed the note 
he signed it to make it a geod note and would see that it was 


1 


paid. Other similar conversations are testified te by Appellee 
and his sister. This testimony is denied by Appellant, but it 
was evidence of knowledge, acquiescence and ratification by the 
Appellant, which if true, Warranted the Court in denying the mo- 
tion to direct and submitting the issue to a jury. The case of 
Kallenbach vs. Dickinson, 100 Ili. 427, cited by Counsel for 
Appellant, doés not reveal that payments were made with knowledge 


of the Co-maker, That case relied on the principal timt payment 


bY one of the joint makers effected ea tolling of the statute of 
limitations as against the other joint maker regardless of any 


evidence of knowledge or ratification. The other ground urged 
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TERM NO. 22.6 

in support of the moticn to direct was the alteration of the 
instrument without tne consent of Appeliant. aAppelles, his 
sister and nephew sll testify positively to a conversation with 
appellant in 1918 in which he was notified of the change and 
3xpressly agreed and consented to it. True this ccnversation 

was denied by Aopellant but it was clearly sufficient ir true 

and a proper issue of fact for the jury to determine. 

The complaint about Adpellee'ts second instruction is with- 
out merit and is covered by the finding of this court on the 
motion to direct. 

Appellant further contends that the judgment cannot stand 
because the Court entered an independent judgment on the verdict 
instead of ordering thet the original judgment continue in fuil 
forte and effect to the extent of $500.00, the amount of the 
Verdict. Am error in the form of the judgment rendered vill not 
justify a remandment for a new trial, but one mercly for the pur- 
poses of correction. Northeastern Coal Co. vs. nyrrell, LOS: Ke 
472. 

Finding no substantial error in the record the cause will 
be remanded to the Circuit Court of White County with instructions 
to amend the judgment of March 17, 1931, by substituting for the 
words "It is therefore entered of record that the plaintiff, Hugh 
Ms Stokes, have and recover of and fromthe Defendant, M. E. 
Fulkerson, the said sum of five hundred twenty-cight Dollars and 
forty cents, damages as aforesaid, together with all costs of this 
proceeding, and that immediate execution issuc" the following 


it is considered sy the Court thet the judg- 


words; "Therefore, J 


ment entered herein on March 17, 1951, in favor of plaintiff and 


against defendant for 4528.40, and costs, stand in full force and 
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TERM NO. 22.6 
effect to the extent of $500.00, the amount of the verdict, and 
costs, as of the time of its rendition and that the plaintiff 


yaye exccution thereon... 


REMANDED WITH DIRECTIONS 15 TO AMENDMENT 


OF JUDGIGONT. 


Not@ to be reportec in full. 
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STATE OF ILLINOIS 


APPELLATE COURT 
FOURTH DISTRICT. 


OCTOBER TERM, A. D. 1952. 





TERM NO. 34. AGENDA NO. o¢ 


} APPEAL FROM 
) 

VS. )  cCIVY COURT OF 
i | 
: ) 
) 


HDWARD C. MaULR, Appellant. BAST ST. LOUIS. 


eF tofke YJ 6, 


HULTON, Js? . 


ment against him 


9 
qc. 
= 
Os 


This is an appeal by Appellant from 
for $7500.00 entered upon the verdict of a jury in an acticn 
seeking damagcs for personal injuries sustainca by Appellee and 
resulting from the wrecking of. an automobile in which Appellee 
Was riding with the Appellant while the car was being driven on 
a public highway North of Jacksonville near the Village cf Bluff 


Sprin ss . 


) 


The declaration consisted of one Count alleging that on 


August 351, 1920, while Appellee was riding in the Automobile of 
Appellant as an invited suest and was in the excrcisc of due carn 
and cauticn for his own safety, the Appellant éarcleasly, nepli- 
gently and improoserly operated his said automobile so that by 
Yeason thereof the said automobile suddenly ran orf the highway 
and into a ravine, thoreby seriously and permanently injuring 

the Appellee, Appellant filed the general issuc, This is the 
second time a jury has awarded a verdict in this case on the samc 
set of facts. A fomacr judgment was roversced by this Court be- 


eeuse Of error in thé trial Court for refusing tc admit certain 


testimony offered by the Appellant. 
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“paw NO. 34. 

The principal questions in the case are whether or not the 
verdict of the jury was contrary to the manifcst weignt of the 
evidence and whether the Appellec was guilty of such contributory 
negligence as would bar a recovery. 

The Appellecs case rests almost entircly on his own testi- 
mony. He testified that he and Appellant had been friends for a 
great many years; that on the occasion in question Maucr invited 
him to take a trip with Appellant and wife to Galesburg; that they 
left his home in East St. Louis on Saturday evening and drove to 
Mauverts hamc in Alton, stayed there over nignt am the three of 
them left the Mauer home about nine o'clock Sunday morning; that 
he did not take any intoxicating liquor with him but that he and 
Mauer had a couple of highballs on Saturday evening; that he had 
nothing to drink Sunday morning and did not see Mauer drink any- 
thing that morning; that he did not put any intoxicating liquor 
in the car Sunday morning and did net sce any placed thcrein,. 

He ae SE testified that on Sunday morning they started 

ic 

north in/Mauer automobile, Mr. and Mrs, Mauer riding in the front 
seat and Appellce in tle rear; thet the first stop was made just 
north of Jacksonville, where the party had some lunch; that Mauer 
and his wife began quarreling and When they startcd on Appellec 
rode in front with Appellant and Mrs, Mauer rode in the rear seat: 
that he had never driven an automobile and knew nothing about its 
operation and had no control over the operation of the car on this 
occasion; that he did not drink any intoxicating liquor during the 
lunch hour am did not see any one else drink any. He testified, 
further, that when they started on Mauer started driving very fast 
and the last eighteen miles before the accident drove from sixty 


to eighty miles per hour; that Appellee cautioncd the Appellant 
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Mir No. 34. 

co glov down several times or to stop tne car and ict him out; 
tuat avout the time of the accident Mauer was driving seventy 

or eignty miles peor hour and all of a sudden the car shot off 

the highway through the guard fence into a ravine; that he re- 
ceived an avful blow on the head and became unconscious; that 

Mauer seemed angry just prior to the accident but was not in- 

toxicated; that the car was not stopped after lunch until the 

accident. Both Appcllee end Appellant were seriously injured. 


AS opposed to Appellees story the testimony of Mauer show- 


ed that both men were well under the influence of liquor at the 


time of the accident, had placed a large quantity of liquor in 


the car upon leaving Alton that morning, had peen arinking to- 
gether all morning and in fact had been drinking a good deal 
together for several days; that Fogerty nevor said anything to 
Appellant about his driving or how fast the car was going, 

State highway patrolman Campbell, Sheriff’ Jokisen of Cass 
County, Robert A. King, a mechanic from Beardstown and J. K, 
Campbell, a carpenter from Winchester all arrived shortly after 
the accident and testified positively that they smeiled liquor 
on the breath of both Appellee and the Appellant and in their 
opinion both mon were drunk, They further testificd to find- 
ing broken botilcs and evidence of liquor in and around the car, 

Both King and J, Ke. Campbell testified positively that thcy 
sav Mauerts car stopped along the highway five or six miles from 
the sccne of the accident. The witness King observed the two men 
sitting in the front seat with heads down as he drove past them 
going north on the highway; that later the Mauer car came up be= 
hind him on the highway and was swinging from one side of the road 


co, vhe other; that, he put his car in second gear and pulled off 





a My onpett 





' ar] - fe os 
Get a 4 f : re j ‘ 
pare hey 


rae 








on tne right side of the road to let the Mauer cal bass, Tamp- 
tell testified that he saw one of the men out on the right hand 


11de of the car either on the ground or on the running board 


An analvsis of the evidence compels us to believe that the 
Appellee is contradicted in two material features of thie te 
any. First, as to whether or not the two men hod been drinking 
eam were more or less under the influcnee of liquor ana second 
that a stop was made on the highvay by the Meusr car a few miles 
from the scene of the accident, The testimony of tue two officcrs 
and tis other twe witnesses is entirely belicvahle and corroborates 
Appellants theory of what Imppened. it would be hard to disbe~ 
lieve the story of the two impartial witnesses as to the stop- 
ping of the Mauer car on the highway e few miles from the ac- 
cident. If that be true and Mauer nad decn driving recklessly 
it was Fogertys duty in the cxercise of ordinary care for his own 
safety to refuse to continuc the journey. 


While e Court of Revicw is reluctent to sct aside tne ver- 


dict of a jury, vet, wae te arter giving due consideration to 


3 


the contracictory stories of the witnesses, it is of the opinion 
that the verdict is clearly against the weight of the ovidcnco; 
it is its duty to set it aside and reverse the judgment. A per~ 
formance of this duty is absolutely cssential for the preserva- 
bien of the rights of citizons and property OWRCTS 

C. & EE. R. Ry Co. vse Mosch, 163 Ili. 305, 

In view of the uncertain testimony of tho Apovllee in some 
Tespects and the very definite, yositive statencn 


messes for Appellant. on the material fcatures of the testimony 





TERM NO. 54. 


above discussed we find that the yerdict is clearly against the 
weight of the evidence and tmt the judgement must be reversed 


with a finding of fact. 


REVERSED WITH A FINDING OF Fact, 


The Clerk will inscrt in the judgment the following: 
"The Court finds that Appellee was guilty of contributory 
negligence to such a degree as to bar recovery in this 
casc,." 


Wot to be reported in full. 
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Thais is an action of weplovin insvituted by enocllant against 
appellees in tic Circuit Court of St. Clair County. ‘lc causs was 


hearc. vefore tie Court and a jurve At toc closc of the aopellant's 
evidence, the Court direcitcc a verdict in favor of axypellecs, upon 
Which judgment was entered, in tic latter's favor, anc appellant 


has appealed, assignin;; tho 


verdict, as Crrore 


actiou or 


tne Court in directing a 


= 


Appellant has fully met all the legal requirements in the 


prosecution of such appeal. 


Appellees 


have filed no brief, as 


required by rule of this court; therefore the jud;ment is reversed 


and tke cause remanded. 
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TERM NO. 26. AGENDA NO. 
ZOLA LAWRENCE, ADMINISTRATRIX OF THE | 
ESTATE OF CARLSON LAYRENCE, DECEASED, } 
APPELLEE. APPEAL FROM 
VS. CITY COURT 
De L. REID, ( OF ALTON. 
\PPELLLNT. ) 


EDVARDS, Je 


This action was institutcd by appellec, as acministratrix 


of the estate of Carlson Lawrence, ceceased, against appellant, 


to recover damages in behalf of the next of kin of the decedent, 


who was struck by an automobile of appellant and sustained in= 


juries from which he the same day died. 


The case was tried on 


January 23, 1931, and verdict returned, which was later set asidc. 


It docs not appear from the abstract in whose favor suéh verdict 


Was rendered. In December, 1931, the case ivvas again tricd, the 


jury making a spocial finding that appellant was guilty of will- 
ful and wanton conduct, and also returning a gencral verdict for 


appellee in the sum of (6,000.00, which the court ordered ro= 


mitted to $5,000.06, and entered judgment for the lattcr amount. 


The case, as last tried, was vwpon a declaration consisting 


of twocounts, the first charging general negligonec, the second 


that appellant, by willful and wanton conduct, occasioned the 


injurics which resulted in the death of Carlson Lawrenee; to which 


Was pleaded thc gcneral issue. 
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TERM NO. 26. 


It appcars that on Sunday, June 1, 1930, Doris Lawrence, 
husband of appellee, with his family, startcd from their home 
in Carlinville by automobilc, ovcr State Route 112, for St. Louis. 
They were traveling southerly, in two cars, one Criven by 
Lavrence, the other by his step-son, Lewis Hencersen, When 
a few miles from Bunker Hill, they parkcd their cars on the 
dirt shouldor of the road, about four fcct off the west edge 
af the conercte slab, in front of a schoolhouse, which was on 
che cast side of the road, for the purpose of getting water at 


the well in thc school yard. Henderson's car was located about 


six or cight fect directly in the rear of the one owned by 
Lawrences. All of the party except anpellcc, her son Carlson, 
the decedent, who was thon less than four years of age, and 
the baby aged two years, went over to the wcll. Soon thereafter, 
Carlson asked for a drink, whereupon appelice alighted from the 
car with the two children, ane taking cach by the hand, started 
for the coment slab. When at its edgc, she stoppec, looked south, 
sav two cars coming, waited for them to pass; then seeing no more, 
she let go of Carlsonts hand, stooped to pick up the baby, and 
told Carlson to run across tho road, which he startcd to do, when 
the car of appellant, coming northerly, struck hin, causing in= 
juries of which he in a few hours died. 

The foregoing facts are not disputed. the controverted 
testimony is substantially as follows: 

Doris Lawrenec, fathcr of deceascd, a next of kin and bence 
LLelarys tostifiad, without objcction to his campetency, that he 


was returning from the wcll with a glass of water; that he had not 
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secon nor heard anything unusual until he was about thirty or 
thirty-five fcet from the cast cdge of the pavemont, when he 
saw Carlson coming tovard him; that the boy was stepping off 
the coneretc, anc that appcllant's car was about fiftecn fcet 
fron him; that he had not hearc the approaching car; that it 
struck Carlson when he was off the cement; after which it 
sverved to the left, crossed the roce, ran about ane hunc red 
and thirty foot, anc turnec: over in the ditch; that tho boy 
was knockee about fifty Poct; was picked up by the witness, who 
stated that he was not blceding, nor wore there any visible 
marks or bruiscs upon hin. He furthor cxproessod the opinion 
that appellant's car was going about fifty milcs an hour at the 
tine of the accicont; though on crass examination he statcd, 

La do not say I think Reid was driving the car at 50 milcs an 
hour". 

‘Levis Henderson, son of appellcc, testificé that ho ves at 
the well whon the accident occurred; that he sav appellant's auto, 
though he would not say that he saw the boy struck; that he heard 
the car coming; that it was roaring; saw it coming for somc 
distance, ane. Was ef opinion that it was going around fifty 
miles an hour. This witnoss admittcd, and it was otherwise 
proven, that the cay after the accident, at the Coroner's In- 
quest, he testified relative to the occurrence: "I was pumping, 
and did not sec the accident or the car that struck Carlson, 
util it hit the conercte abutment and turned over; cid not sce _ 
the car before the accident, and Cid not know how fast it was 
going." 


Appeallce’s account of the occurrence was that when she and 
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phe chilcron alightca from the car, they walked, - she holding 
thom by the hand, ta the west edge of the conercte slab, be= 
tvweon the tvo autos; that she looked south, waitcd for two cars 
to pass, reached down to pick up the baby, relcascd Carlson's 
hand, told him to run across to his fathcr; looked up and saw 
the Reid car striking the boy, on the cast side of the road, 
about opposite from her; did not sce tho car until it struck 
him; that he was stepping off the concretc, on to the dirt 
shoulder, when the car hit him, and that she thought it was 

about : 
soing/fiftty miles an hour. Mrs. Ncoma Reid store that she 
polked with appelice the day of Carlson's funcral, anc was told 
by her that she did not sec the car strike the boy, This 
appellec denied. 

On the part of appellant, LaFaycttc Heid, his son, gave 
testimony that his family were traveling north on the highway, 
he driving the car of his fathor, who was present at the Tie 3 
that they wore going to Carlinville, the day Ucing Sunday, and 
ho’ hour about noons- that he was driving in the ncighborhood of 
thirty-five milcs an hour, or perhaps a little more; that when 
about twenty-five or thirty feot from where the two autos vere 
parked, the little boy ran out in front of hin; that he swerved 
a little to the right, thinking he could pass in sefety; then, 
secing he could not, turncd sharply to the left, ran off the road, 
hit a culvert anc overturned; that when he struck the child, the 
latter was on the pavercnt, about six or eight foct from the 
cast cdge: that it came ovt from between the two cars; that he 
did not scc appellee at the tine that the chilc Was running across 


the roads 
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Joseph Stanka stated that he anc his wife were riding 
northerly on Route 112; that thoy were traveling about fiftecn 
milcs an hour; that appellant passed him shortly before tke 
accident, In the opinion of the witress, appellant's car wa 
being driven about twenty-five miles an hour. Puth Stanka, his 
wife, testified substantially as her husbanc, except that she 
thought appellant's scar was going about twonty miles an hour 
When it passed then, and she did not know of its speed when the 
accident occurreuce 

Henry Heine, a farmor, was a quarter of a milc from the 
sconce, standing in his yard, looking at the cars; saw the child 
step from behind the car on to the coucnt slab, and in going 
across, went in front of the car} saw the child "“"roaning" avay 
from ‘the slab on tho cast side; saw the Reid car -coning; dont 
know how far it went after it hit the childs; it did not go very 
for. 

In this state of the record, with testimony conflicting upon 
naterial questions, it is important tiat the instructions upon 
the salient features should be clear end cxplicit. 

In Appellec's sixth instruction, the. Court chargec the jury 
that while she must prove her ease by the greater weight of the 
evidence, yet if her evidence preponderatcd over that of appell- 
ant, even but slightly, it would suffice to warrant a verdict in 
hor favors In Wolczck ve Public Servicc So., 342 Ille, 462, at 


page 495, which is the last expression of thc Supreme Court on 
the question, so far as we are advised, tho court, discussing 


such an instruction, said: "This instruction has been repeatedly 
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condemned as arguventative, and as tending to emphasizc the 
veicht of plaintiff's evidence. Reivitz v. Chicago Rapid 
transit Cos, S27 Ill.,; 207. Teter v. Spooner, 505 Tlis, 1956, 
While in those cases the judgment was not reversed because of 
such erroneous instruction, the plaiutiff‘s evidcenee in those 
wases Claarly out-weighed the cvidence of the defense. There 
‘¢ nu% such a disparity between platutiff's and defendant's 


cNidenece in this cass, as in those cascs, and the instruction 


un the instant cuse, the proof was close and conflicting, 
and under the authority of the case citcd, the instruction was 
erroneous and should have been refuscd.e 

Given instruction number ten, for the appollec, was as 
follows: 

"The Court instructs the jury thet rcesonablce care on the 
part of plaintiff's intestate, at the tinc of this accident, 
means that degree of care and caution, for his own safcty, which 
an ordinary reasonable prucent child of his age would have cx- 
ercised unecr similar circumstanecss" 

The child was acmittcdly of the age of three years and 
eleven months. Bcing less than seven ycars of age, he was in- 
capable of conduct which would amount to contributory negligence. 
McDonald v. City of Spring Vallcy, 285 Ill., at page 55. Chicago 
City Ry. Co. v. Tuohy, 196 Ille, 410. This instruction was not 
applicable to the case, and should not have been given, as its 
tendency could only be to confusc, or perhaps mislcad, the jury. 
Morcover, the rule thus stated in tho instruction, was in direct 


conflict with the principle correctly declared in instruction 
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number two, civen for the appellant. This latter charged the 
jury that the parcnts of the child, and each of then, before 
and at the timc of the accidcnt, were uncer the duty of cxer-~ 
Sising the samc degree of care; concerning the chilc, as.an 
ordinarily prudent person would have exercised under like cir- 
suzistanses, anc that if they failed soa to do, ro recovery could 
So had, 

It is the setutcd mite, that vhile irstructions sre con=- 
sidered as a surics, casi: should dcclare the Law correctiy, and 
they should be in harmony, in ordcr that the jury may not be 
misled; as they cannot, from contredictory instructions, dctor- 
mine which onc statcs the correct rule of law, ond there is no 
way of dcteomining which one the jury Tollowec. Bald v. Neurn~ 
borger, 767 Ill., 616. The instruction, not being applicable to 
the facts of the casc, and in contradiction to the sccond one 
Given for appellant, was improper, anc the Court orred in its 
Giving » 

Tic Court also, at the request of appellce, in her cighth 
given instruction, charged the jury as fcllows: 

"The Court instructs the jury that contributory negligence 
is not available as a defense in bar of an action where the jury 
find, the defendant or his agent was guilty of reckless or wanton 
conduct ,’" 

This boing an abstract statement of law, must be accurate 
and not calculated to mislead the jury; otherwise it is erron- 
eous; Iii, Match Go. v, C. Re Ig. & Ps Rye Cow, 250 Tlliy 396, 


The rule appears to be that it is only where villful or wanton 


concuct, for which the defendant is responsible, is a proximate 


cluotee J per Bi 
oe nan 


on Bia erga 





ro the injury cauplained of, that negligence of the 


3ause Oo 
olaintiff, which proximately ccntributes thereto, does not bar 


drecovery. 45 Corpus Juris, 981, Sec. 553, This instruction 
was net restricted to reckless cr Wanton conduct of the 
appellant, which was the proximate cause cf the injury, but 
left tne jury to speculate uwpon what wanton concuct was intend- 
ed, end was not a complete or accurate statement of the rule. 
Its obvious tendency was to leave the jury in doubt, and per- 
mit them to conjecture as to its meaning, 

Upon the recora, we are of opinion that the jury were not 
accurately instructed as to the law apolicable to the case; 
for which reason the judgement will be reversed and the cause 
remanded, 


REVERSED «ND RoM.NDED. 


Not to be reported in full, 
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LOUISE KETLBACH, Appe dec, APPEAL BOM fy UT oF tbetie KD 
VS. ) CIRCUIT COURT OF 
TALTSR CLAYTON, Appellant. j} MADISCN COUNTY, 
GUVARDS, J.: 
On November 2, 1951, plaintiff, with her husband and son, 


wre huskin: corn a fow miles from thc Town of Highland, while 
ina near by ficld, thc Gofcendant and his father-in-law, were 

similarly engaged. at about five o'clock in the afterncon, ail 
parties stopped work; plaintiff, her husband, ana son, started 


was hitchcd a team of muics 


Cr 
Pa 
Fe 
5 
bh 
el 
y 

5 
U 


mor home in < farm wagon, 
driven by uer husband, The wagon box vas filled with corn; she 
Was sitting on the right side, with ner feet hanging over. ‘he 


~oad thus treveled, was dirt, and they had no lights attached to 


ine defendant tsok a load of corn te the place of his father 


gata, unloaded same, and then startcd for home in his esutomedi.c, 


Uver whe same trond pieintiff was using, and following vre latte 


Tt 


nen they had gene soue distance, an auto, wt. 


miei 


i= 


guts burning, 
‘poroeched from the other direction, driven by on Foister. 
Plaintiff's husband turned to the right to let Foister pass, and 
defendant, being close to the rear of plaintiffits vehicle, with 


Fic) 


eis) nead lights burming, crashed into the reer cnd of Wagon. As 


eeresult, plaintiff was thrown to the ground; tuc rear wagon whoel 


° 





ix 4 
of 


TERM NO. 28. 
passed over her left elbow, breaking off a fragment of the bone, 
and causing a laceration upon the arm halr an inch wide am havi 
an inch deep. 

Defendant took plaintiff in nis ear to tne office of Dr. 
Kempf, at Highland, who directed that sne be taken to St. Joserh's 
hospital, where her wound Fas x-rayed, snuoving the injury men- 
tioned. Plaintiff states that shc smelled liquor on the breatn 


cf defendant; he denies that he had bean drinking 


, though his 


tatner-in-law, Weisse, 


testified that he and defendant, during 
the noon hour of tit day, drank some wince. The evidence further 
shovs tint dofendaat, wiile at the hospital, and taiking of the 
accident, said, in effcct, tnat he was guilty; a statement which 
he did not deny, though ie testified in the case, 

Dr. Kempf gave plaintiff some treatment; her arm was placed 
in splints, am she wes taken home. It appears that she wore the 
splints for some six weeks, and suffered ccnsiaderable pain; tnat 
it was expected the fractured fragment of bone would dissolve; it, 


however, failed to do so. Plaintiff continued to suffer pain, 


and on May 12, 1¢52, Dr. Kempf performed an operetion at the 


hospital, removing tie bone fragment, which ne stated was the sire 


a 


of a butter bean. She remeined in the hospital from Thursday ur- 
nga sunday, when she returned to her home, During the interven- 


ing period, bstvween the accident and the operation, she was not 


1 


able to do much worl, which necessitated her m.vried daugnter 
leaving her own home and coming to that of plaintifr, to assist 
in nouscvork. There was no proof that the injury would per- 


manently incapacitate her from performing her sual duties, though 


a . 


the coctor testified that the pains might give her trouble off 


eadson, The doctor's bili, in the sum of (140,00, was unpaid at 
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the time of the trial, likewise the hospital charge, tnough 


its amount was not shown, 


Plaintiff brought suit for tac 


verdict for $1,750.00; motion for a 


cS 


overruled, and judgment cntered th 


this appeal is prosecutcc, 


a 


Tyo grounds for 


court erred in the 
secondly, that the ver dict is excessive. 


injury; 


EMmcuns 5 


tiucre 


WES 


from 


Sl 


new trial, which was 


Woich 


reversal are argued; first, tiat the 


fivins of one of plaintiff's instructions $ 


The instruction complained of, in substance is, that 


the statute docs not a 


eC 


= 


PS t 


driven over a airt 


to such vehicles as 2re 


highways, duriags tie 
til cone hour before sunrise. 


struction is an abstract legal statement, not applicable 


the facts of the case, 


quire lights upon a 


norse drawn vehicle, 


cad, but that the requirement only applies 
drawn over duranvie nard surfaced state 
pericc of from one hour after sunset, un- 


Objection is made that the in- 


tO 


and that it ignores the question o? 


possible contributory negligence on the vart of plaintif?. 


a 


Lefendanit's position, as stated on pa 


waa) 


plaintiff? 


eee 


et the time of the accident, and that she wes 
hesligent in proceeding at night, on a dirt roac, 
fighted horse <rawn vehicle, driven and owned Dy he 
4 a4 


in the joint enterprise. 


At the instence of the defendant, the followin, in 


tion was given: 
"The court instructs the jury that if 
find that the vlaintiff and her husband 


on 


mnterprise, and that the trip in the we 


a 


Were 


uV-=y 


eae noy 


Gurl ME 


ge 7 of his brief, is that 
and her husband vere engaged in a common enterprise 


s contrioutcrily 


in arn un- 


% he 


At 


sncaped 


husband, 


struc= 


evidence you 


in a conmimon 


woaich the 


ay 
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mM NOe 23: 
accident occurred, was a part of, or in furtucrance of tho cnter.: 


Moise. then any negligence in the opsration of their wafson was 
ruc Plaintiff's negligence, and ir you find thet such negligence 
swLeted, then your verdict shall be for the denfcndant," 


pe we} 


No question has been raised that the plaintiff's instruc- 


5) 


oi 


fien is net a correct stetemont of tno law, so far as it goos, 
ana it will be obscrvea that defendant's instruction, just 
quoted, fully covers tne question of plaintiff's possidle Want 
of duo caro for her own safcty., Where an instructicn docs not, 
in words or cffect, diroct a verdict, its failure to include 
each element, will not work a reversal, where all timt is sect 
forth, is correctly statca, and the part whichis omitted is 
supplied by othor instructions; the rulc being that the cntire 


charge must be considcred as a sories. Pcoria & Pekin Ry. Co. 


«, 006, Wost Chicago St. R. R. Cow. ve. Scnulz, 


Ve Schantz, 226 Tit 
@l7 Tll., 322. As to the first objection, thet the instruction 
is an abstract legal proposition, net applicable to the facts, 
the law is that a given instruction, which correctly states an 
abstract proposition of Law, is not sufficicnt reason to rc- 
verse a judgment unlcss it appears that it tended to mislead 

ihe jury. Beidler v. King, 209 Tll., 502- Here the procf clear- 
iy establisnes the liability of the agefondans. as charged, anu 


as 


we are of opinion that the instruction did not mislead the jury. 


Upon a careful consideration of the cvidence, We toink that 


the verdict and judgment were excessive, coisicering tne charac= 


ter and cxtent of tho injurics, If plain 


ct 


Lff will rile, in the 


ia) 


Office of the clerk of this court, within fifticen Gays, a re- 


ee 2 OSES 000.00) JUCEMOnt “will Po aimee 


amount of 1,200.00; otherwise the judgment will vs reversed 
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DOROTHY WOLFE, Appellee, 


i 7 SL A 
/ Appeal from serene VO 
VSe ) Circuit Court of 
. sty 
; ; / Lawrence County. 
ROY HUNT, ct al,, Appellants, ) 


EDVARDS, Je: 

This is an acticn of trespass instituted by Dorothy Wolfe, 
appellee, against Roy Hunt, Ada Hunt and Franklin Shaw, appclilants, 
The declaration ccnsists of three counts, the first cnarging that 
appellants assulted and beat appellec, the sccond alleging that 


her, and by noise and 


Tacs 


they forcibly entered a cafe operated by 
tumultuous conduct, disturbed her in its posscssicn and opcration, 
and the third count setting forth that they broke and entered her 
placc of busincss and expelled her from the possession, use and 
cccupation thereof, 

Appellants filed the gencral issue, and two special pleas, 
neither of which were abstracted by appellants, and appellce har 
not supplied the defect bv supplimentcl abstract. 

A jury absolved Shaw from liability, end found the Hunts 
guilty; assessed tho appcllects damazgcs at (500.00, and jucgme ny 
Was rendered for tnis amount against Roy Hunt and Ada Hunt, froin 
Which they have appealed. 

On January 7. 1920, appellee and her mother purchased cf 
r Bunt and Ada Hunt, husband and wife, « cafe in 
St, Francisville, for the sum of $3,000.00, A cCovn-parment of 


4+ 4 4- 


©200,.00 was made, and a note given for 92,800.00, bo be pad aa 
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ROY HUNT, ct al,, Appellants. ) 
EDVARDS, Je: 

This is an acticn of trespass instituted by Dorothy Wolfe, 
pppellee. against Roy Hunt, Ada Hunt and Franklin Shaw, appollanvs, 
The declaration consists of threo counts, the first charging that 
appellants assulted and beat appellec, the second alleging that 
they forcibly entered a cafe operated by her ond by noise and 
tumultuous Soncuct. disturbed her in its posscssicn and opcration, 
and the third count setting forth that they broke and entered her 
place of business and expelled her from the pos 3sossicn, use and 
cecupation thereof, 

Appellants filed tne gencral issue, and tyvo special pleas, 
neither of which were abstracted by appellants, end appelloe har 
not supplied the defect by supplimentsl abstract. 

jury absolved Shaw from liability, and found the Hunts 
euilty; assessed tho appcllec's damages at 000.00, and juc.gme ny 


vas rendered for tiis amount against Roy Hunt and ada Hunt, froin 


which they have appealed. 


On January 7, 1930, appellee and her mother purchased of 


eppellants, Roy Hunt and Ada Hunt, husbanc and wale, 6 Cafe in 


™ 


, Francisville, for the sum of $3,000.00, aA down-paiment of 


fons 


c 
Ww 
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9200.00 was made, and a note given Os 92,800.90, Go be pawa, da 


BL Eg 





THERM NO, 29. 

monthly installments, The note recited tmt as ccllateral sce 
curity, ell fixtures on hand in the cafe were deposited for 

thet purpose, and the holder was given authority to scll same 

at any time the sccuritics should depreciate in valuc, and apply 
the proceeds to satisfaction of the debt, 

On November 24, 1950, appellee, who was oocrating the cafe, 
became in arrears in her payments, and appellant, Roy thant, went 
to the place of business at @ o'clock A. M., and had a talk with 
appellee about turning the place back to him and his wife, The 
testimony as to cvents from here on is conflicting, On the »art 
One appcllee, it tends to show that when Hunt asked for possession, 
she refused; tmt he remained around the place until evening; 
that he then procured Shax, the city marshal, to cnter the placo; 
that the latter took hold of appollec, pushed hor, and told her 
she would have to leave, and at the same time ordered out some 
customers who were in the place, 

Appellants' evidence is to the offcct that when Hunt approach- 
ed appellec to turn over the business, ne asked her if she would 
§0 peaccable, or whether she wantcd »apers served upon her; that 
she said there was no use of having any trouble, and that She lcort 
in about an hour. That she returned in eye. cventue: that he thorc- 
upon secured Shaw to serve the paper, meaning the note, which Hunt 
regarded as being intl nature of a chattcl mortgage. That Shaw 
asked for the key; tmt she told him where it was; thet he prow 
cured same, and that she left the place of her own accord. That 
sho was not touched by Shav, nor was there any other violence 
Gtrered her, Hunt further testified, vwitnout objcction, that at 
Such time he was representing both himself and his wife, Ada Hunt, 


though tho latter was not present. That apvclice returncd two 
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days latcr, sat damn, and would not leave; whereupon Hunt ro- 
plevined the chattcls in the cafe, and continuca in possession 
thercafter, 

The assignment of errors is based upon the following grounds: 

hat the court ecrred in refusing to direct a verdict for appecli- 
ants at the close of plaintiff's casc, anc also at the close of 
all the ovidence; that the court improperly overruled appellants’ 
motiens for a new trial end in arrest of judgine n , and that judg- 
ment was wrongfully centered on the verdict, 

Motios were made to direct a verdict, at the close of plain- 
tiff's case, and also at the conclusion of all the evidence. It 
appears that the motions were accompanica by forms of verdict, but 
that no written instructions wore submitted therewith. A motion 


to direct a veraict must be accompanied by an instruction in 
writing, which the court is asked te give to the jury, If no 
such instruction is tendered, the allegec error of the court in 
denying the motion, cannot be considered upon revicw cf the casc. 
Calumet Hlectric St. Ry. Co. v. Christenson, 170 Ill., 385. ‘est 


al 


Chicago St. R. R. Co. v. Foster, 175 Tl1l., 596. No such writton 


? 
instructions were offcrced with the motions, hence the questims 
are not saved. The forms of verdict supmitted were not the 


equivalent of instructions. 


a 


A 


to the motions for anew trial, and in arrest of judgmen*. 


cite 


vhoe abstract discloscs tmt such moticns wore made; it, however, 
fails to show that the court ruled upon cither of such motions, 
aud fails to shoy any cxeepticns by anpellants to the rulinss of 
vic court thercon. In an Appellate court, the abstract is tho 


plceding of the party filing same, and whatever is sought to be 


Mewiered upOen tho rocord, Must be o::G7inccl tm that pl "ince 


TORM NO, 29. 
Gage ve City of Ghicags, elk TLS 109. McGovern v. City of chieece 
202 Til. App., 1359. 

Where the abstract docs not set forth the ruling of the court. 
in motions of this charactcr, and tho cxecptions to sam no quos- 
tion in relaticn thereto is preserved for revicw; as hold by this 
court in Davis v. Home Insurance Co., £35 T1ll. app., 566. The 


abstract failing to shew any ruling on such moticns, 


or Cxcecptionis 


Shereto, the questions are nct preperly before this court for con- 
sideration. While a reviowing court may cxaminc the record for 
the purpose of affirming a judgmont, it will not do so to sock 
grounds for reversal, where the abstract is not sufficicntly full 
to make manifest the crrors complained of, without examination of 
the rccord, The People v. Southern Gem Co., 352 Tll., 370. 
Appellants have elso ergued othor mattcrs, nonc of which are 
presentcd by the sssignmcnt of crrors, nence thoy cannot be cone 


sidercd., Wwagzoncr ve 


HOF Lils,, 4435. 
Under tice assigmicnt of c 


as abstracted, we find no erro 


of the judgmont. 


NOt»toO be reportod in full. 


B07 Tile) 52% Swift & Co. v. Fuc, 
rrors, <: macdc, am from the record 
r which would authorize reversal 


JUDGIWGND APFYIRMED. 
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APPELLATE couRT © Tee Cries 
FOURTH DISTRICT 
OCTOBER TERM, A. D. 1932. 


TERM NO. 4. AGENDA NWO. 1. 


NORA B, FORESTER, Ldaministratrix 
of the Estntce of John W. Forestcr, 
Deceasca, Appellant, 


iPPELL FROM 


VSe 
OF S:iLINH COUNTY. 
CENTRAL’ ILLINOIS PUBLIC SERVICE 


) 
) 
) 
) CIRCUIT COURT 
) 
) 
) 
COMPANY, a Corporation, Appellec. ) 


wa — 


,& § , 5) 2 > 


we) 
{ 
) 


FULTON, Jet 

The Appellent brought suit in the Circuit Court of Saline 
County against tho Carricr Mills Utilities Company, a Corporetion, 
for the negligent killing of John VW. Ferestecr, thc husband cf the 
Appellant and on February 4, 1927 recovered a judgement cf $4000,00 
ana costs. This is an acticn of debt brousht against Appellee on 
the Appellant coon thet the Carricr Mills 


Utilitics Company, 2 corporation, transferred to fopelice all of 


its property while the origincl suit was pending and that such 


4 


transfer constituted a mergcr or consolideticn undor the statutc, 


} 


— 


meking Appclleo linble for the indcbtedness of the Carricr Mills 
Utilitics Company. 

THe apeeal to thie Court is brought from a, judament of the 
Circuit Court of Saline County, rendered in favor of Appellee 
after Appellecnt's clecticn to abide by «¢ general demurrer, which 
Was overrulec, to Appelleets Sixth Plcea to appollantts amended 
declaration. The judgment order of the Court provided tmt the 
Lopsilant take nothing by ier suit; thet the Appellse go hence 


the Appellant 


is 


without daz am tint judgment be entered against 


HO PCOS us: 


6 








af 


TERM NO. 4. 

Tho amended declerati n alleged in substance timt on 
fugust 1. 1924, the Carrier Mills Utilitics Company, an Illincis 
Gorp oration, sold its properties to Aappellec, Central Lilineis 
Public Service Company, also an Illinois corporation, fora 
considcraticn of 836,200.00} that at the time there wis pending 
in the Circuit Court of Saline County oan acticn in case thereto- 
fore brought against the Carrier Mills Company, by the Appellant, 
for damages caused by the wrongful death of Appclicnt's intestate; 
thot saidcausc was filed in said court on the lst acy of November, 
1919, ond thereafter tried ond judgment for Appellant cntered on 
February 4, 1927, for &4000,00 and costs; thet on August Ist, 1924, 
the Carrier Mills Company transferred to Appellee all of its pro- 
perty of every kind ang character and that Appellee paid £56 200.00 
to two individuals, being the tivo largest stockholders of the 


5 


Carrier Mills Company, by first delivering to them 426 shares of 


Appcllee Company, and then immediatcly re-purchssing the scid stuck 
at $85.00 per snare, the two individual stockholders recciving cjl 
the proceeds from said sale. That by reason of tne transfer aforc- 
said the Appellee and the Carrier Mills Utilitics Company beccne 
merged -nd consolidated and the Aappellec became liable for the 
judgment obtained by Appellant against the Carricr Mills Company. 
Issuc wos joined on all the pleas filed to the declara- 
Won except Special Plea number six, to which ippellant filed a 
general demurrer. The Sixth Plea of Appellee sect forth in detail 


the manner and method by which it acquired the property of the 


Carricr Mills Utilities Company 


ie , paerticulerly setting forth the 


action and approval of the stockholders and directors of the 


Carrier Mills Utilities Company authorizing the sale cof its pro- 


verty (except cash on hand, book accounts md bills receivable, 


yas a demand for its dock and it desireac to have treasury 


TERM NO. 4e 

which were not included in Appellec's purch:se) for a consideration 
of 426 shares of Appellee's capital stock, and also cuthorizing a 
subsequent sale of said stock fer cash. The plea further set up 
the authority given Appellee for the purchase of said property 

and the issuance am delivery to the Carrier ifills Company of the 
stock of Appellee in exchange for said property, from the 

Illinois Commerce Commission; also compliance With the Bulk Sales 


Aot; that at th tice of the purchase of said property Appelles 


had no knowledge of tho cleim of Appellant; thet tnc 426 shares 


were transferred direct to the Carrier ifils Company itself; that 
the shares were imnedintely transferreé back to appclice by the 
cer Mills Company and that in paymerzt the Appelice paid 

836, 200.00 direct to tne Carrier Mills Ucmpany and net to any 


stockholder or to any individual or individuals whatsoever. The 


plea also sets up the reason’ for Appellee's originel payment in 


shares of its capital stock and its imuietiate re-purchase of then, 
It states that Aovellee had several. thousand stockholders anu thers 


09) 
cr 
(@) 


1c] 


ry 


available to meet this demand. Stock originally issued wes re~ 
quired to be first offered to its stockholders before sale to 
others, whereas treasury stock did not heve to mect with such 


requirement, and the coxpense of issuing and redeeming subscrip- 


ton Tights from all its stockhclders from an issue of this size 
was almost prohibitive because of the expense that woulc necessarily 


be incurred; that after the transfer the Carricr Mills Company still 


owned cnd retained a portion of its original property; that it st tas 
retained its legal entity, was still authorized tc transact busi- 
ness under its charter from the State of jijineis, and thet Appelle: 


never assumed or agreed to pay any debts or obligations of the 








TERM NO. 4. 
Carrier Mills Utilities Company. Appellant complains because its 
demurrer to this plea was overruled. 

In their argument counsel for Appellant dwell cn the fact 
that the entire transaction concerning the transfer of property 
between the two utility corporations were carried on between 
Appellee and two individual stockholders, Kimmel and Taborn, 
am that the entire consideration was paid to these two indi- 
viduals, Therefore, it is asserted that a consolidation took 
Place and urge in support of their contention the case of C. S. 
He te Co. Ry. Cow VS. Ashling, 160 Ill. 375, where tie purchasing 
company secured not only the property but also the stockholders, 
New stock was issued to the stockholders of tne selling ocmpany, 
dollar for dollar in the purchasing caipany. The selling company 
was left without property, corporate ricshts or franchises of any 
kind and without stockholders. The plea in question discloses 
no such state of facts. It clearly sets out a purchase of only 
a portion of the assets, distinctly excepting cash on nand, book 
accounts and bills receivable. It shows the retention of the 
franchise and right to transact business on the part of the 
Carrier Mills Company. It shows that the entire trensaction 
respecting the transfer ana including the payment of the considera- 
tion was carried on directly with the Carrier Mills Utilities 
Company, all with the approval of its stockholders, besides other 
facts set forth in this opinion. 

This record raises only the sufficiency of this Sixth plea 
of Appellee, <A demurrer involves only such facts as are alleged 
in the pleading demurred to and raises only questions of lav as 
to the sufficiency of the pleadings which arise on the face there- 


of. Wood v. Papendick 268 Ill. 383. 
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x plea is gcod as against a demurrer whenever it, in plain 


and simple language, states sufficient ultimate facts to con- 
stitute a defense to the cause of action set up in the plain- 
tiff's declaration. 

Taylor v. Southern Ry. Go, 350 Tli., 147. 

Taking all the facts as set up in the Plea as true, we 
believe that it states a good defense 


Bruffet, et al vs. Great tlestern R. R. Co. 25 Ill. 510 
Morris vs. Interstate Iron & Steel Co. 257 Apde 6156 


The Circuit Court was correct in overruling the demurrer 
of Appellant to Appellee'ts Sixth Special Plea, and its action 
is hereby affirmc. 


AFFIRMED. 
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STATE OF ILLINOIS ae 
[pee ge 
APPSLLATH COURT Gt Pa oaee cy 
pu 
FOURTH DISTRICT, 
OCTOBER TERM, «. D. 1952. 
form No. 19. agenda Noe 26. 
N. Ce MCLEAN, ET iiLy 
APPELLAES » “} 4. Or 
APPEAL FROM weed 
VS. 


.ST ST. LOUIS 
ADRIAN J. DEHAAN, 
CITY COURT. 


8 St ee ee ee ee 


APPELLANT, 


BARRY; Py ‘Ty. 

fppellces sucd to recover a acbt of 4250.00. <Appollant aid 
not deny that hc owed thc dcbt, but claimed a sct-off of $450.00, 
A jury was waived and the Court found. the issucs in favor, of 
appollecs, assessed their damages at $250.00 and rcudercd judgment 
for that amounts. 

Appellant borrowcd &1300,00 from a bank for which ho gave his 
note, to scecure the payment of which he pledged a note and mort- 
gage for $1750,00. After the note became duc appellccs paid the 
bank thc amount of the note and sccurcd the $1750.00 notc and 
mortgage from the bank and collected the full amount thereof. 
Appellant claimcd the diffcrence, $450.00, as a set off and 
appellces claimed that the noto and mortgage were the property 
of appellant's wife and that they had paid the /=zrs=:to hers 

Appellant testified that the note end mortgagc were owned by 
his wifc but before they were pledgcd to the bank he gave her 
shares of stock in the Port Huron Company to the amount of $5500 00 
for the note and mortgege and that at the time they were pledged to 


the bank they were his property. The wife was called as a witness 
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Q 3 


fof appellees and she tcostificd that she purchascd the note and 


ry 
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mortgagce from appellees but she did not deny the scale o 


+ 


to her hug@band before he pledged them to the bank. Neither did 


4 


she testify that she held or wivned the note and mortgage at the 
time they were pledged to the bank. It clearly appcars therefore 
from the undisputed testimony of appellant that he had purchased 
them from his wife before they were pledgcd. That being true he 
was entitled to his set-off and the judgment is reversed and a 
judgment in favor of appellant and against appellee for the sum 
of $200.00 is rendered in this Court. <Appelices will pay the 
costs in this Court. 

REVIURSED 29D JUDGMEYT 


ENTBRED Ll PLTOR # 4PPELLANT 
FOR 5200.00. 


The clerk will cnter in the 

judgment the following:- 

"The Court finds that appeiiant was the owner of tac note and 
mortgage in question and is entitled to recover $450.00 from 
appellecs, that being the amount ver.lizcd_ by appellecs on said 
note and mortgage over and above the amount of the note of 
appellant to the bank and which was paid by appellecs and that 
appellant is entitled to a judsment against appellecs for $200.00. 


Not to be reported in full. 
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COURT. 

GEORGE BIEHL, 
Appellant. 


Ss SESS SEerweESr wa 


BARRY, Pardes 

Appellant was hald in contempt of Court for a failure to 
comply with the order of the Court in a proceeding under the 
Paupers Act and was fined $150.00 and costs. The order which 
he failed to comply with is based upon a complaint filed by the 
Statets Attorney which charged thet Mrs. Arthur Biehl, Myron, 
Kenneth, Arthur and Rolland Biehl are pauper persons and unable 
to earn a livelihcod in consequences of bodily infirmity or 
other unavoidable cause; that George Biehl and D. J. Krenen- 
berger arc grandparents of said children ana are of sufficient 
ability to supvert said children but have nezslected anc failed 
so to do, contrary to the Statute. It prayea for simmons ageins 
the grandparents abowe named and no one eisc. The complaint was 
wnolly insufficient to sive the County Court jurisdiction of the 
subject matter and the order entered thereon is null cond void. 
Brown V. yanKeuren, S40 Tile 116. That beite true che Court: nad 
ro jurisdiction, power or authority to impose a fine upon apoell-~ 
ant fora failure to comoly with the order entered upon said cor- 
plaint, The judgment is reversed, 


REVERSED, 


NORIO Ine renorted in fill. 
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FOURTH DISTRICT, 
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TORM NO. Sle AGENDA NO, 22, 
; ; o> f . r i 
CHARLES FOULK, Appellee, ) APPEAL FROM ~ “ e+e 
VSe CIRCUIT COURT 
SUCOA ORE COMPANY, Appellant. ST, CLAIR COUNTY. 


BARRY, Pe Je: 

Appellee recovered a verdict and judgment for %100.00 for 
damages to his crop of horseradish alleged to have been caused 
by gases and fumes from appellantts plant. A&A careful considera=- 
tion of the case leads to the cenclusion that we would not be 
warranted in holding that the verdict is so manifestly against 
the weight of the evidence that it should not be permitted to 
stand. It is argued that the Gourt erred in allowing appellce 
to testify as to how much horseradish he raised in another ficld 
and the ‘price reveived therefor. Appellant made no objecticn as 
to what the other field produced. When avpelloc was asked and 
hed answered that he received six cents por pound for that crop 
appellant intervoosed an objection which was overruled. There 
was no motion to strike the answer. Appellant is in no position 
to question the sufficiency of the procf as to the measure of 
damages. No reversible crror has been cailed tc our attention 
and the judgment is affirmed. 


APPIRMED. 


Not to be reported in full. 
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.YOURTH DISTRICT. 
; MAY TERM, A. D. 1932, 


TERM NO. 135. AGENDA NO. 18. 


REHEARING NO. 1. OCTOBER T.uRM, A. D. 1952, 


WAVERLY MANEES, Appellee, APPEAL FROM §&> & 


) Dt ¢ > 4 
) fd De belle OG 
VS. CIRCUIT COURT OF 
OTTO FINGER, Appellant. ) ALEXANDER COUNTY. 


EDJARDS, Je: 

This action was begun before a Police Magistrate, waere, 
upon a hearing, judgment was entered for Appelles, from which 
Appellant appealed to the Circuit Court, where a trial was 
had before a jury, who returned a verdict for Appellee in 
the sum of 200.00, upon which judgment was rendered, and from 
which this appeal was taken, 

The cause grew out of the following situation: In 
December, 1928, Appellant purchased a farm, which Appellee 
occupied as a tenant. The latter ma, the previous ety 
sown eight acres of the land to alfalfa hay. February follow- 
ee, Appellant, who wished to move on to the farn, talked with 
Appellee about vacating the place, and an agreement therefor 
was reacted. Anpellee contends tnat as a part of same, he was 
to cut the eight acres of hay, have one-half for himself, and 
deliver the balance to Appellant, by placing it in the lattcr's 
barn. The testimony of Ralph Curley, who was present, and a 
listener at the conversation, fully corroboratcs tue claim of 
Appellee in such respect. Appellant denies the alleged agrec-= 


IMent relative to the ha: 


Pisiot 


SPT oer 
Wf] te dhveaal taht 


€ AEST 


an 


af err 


fF ee ! 
a] vost 7 ia x aa 





ar 


TERM NO. 135. 

It appears that in April, 1950, appellee talked with 
appellant about the hay, and was forbidden by ti latter to 
enter tis field. Appellant, on cross examination, admitted 
that he told appellee to keep off the hay land, and that later 
on he, himself, caused the hay to be cut and put up. The 
evidence snows that about thirty-two tons of hay vere grown 
that season upon the eight acres, anda the testimony of differ 
ent Witnesses. as to its value, fixes same at from fifteen to 
twenty-five dollers per ton. 

Popelilens in the first paragraph of his arewnent, states, 
"As will be noted from the evidence in this case, the one and 
only disputed question is, whether or not the parties hereto 
made any agreement in rezaré to the hay grown upon the cight 
acres of land in question, in tie year 19350," This is ce direct 
admission that the only controverted question of fact is as to 
the execution of the contract, and renders unnecessary a con- 
sideration of other facts, as they are thus admitted, 

Both appellee and Ralph Curlcy testify tint the agrec- 
ment to rent the hay land was entered into between the partics 
to the action. This is denied by appellant. There was no other 
testimony on the propostion, The evidence was conflicting; 
the jury saw and heard the witnesses, and had opportunitics 
Superior to our's for determining their credibility. It seems 
to us that they were well warrented in their finding, tmt the 
alleged contract wes centered into, as claimed by appellee. He 
dic not cut and put up the hay; this he admits, but claims he 
was prevented from so doing by the order of appellant to keep 
Out of ‘the hay field; am th latter testified that he forbade 
him going upon t he ground, This fact is clearly proven, am 


not contradicted. 
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It does not admit of doubt that appellee was ready and 
willing, am desired, to make the hay, ana would nave done so 
had he not been for bidden by appellant. ‘ie find no circum 
stance in the evidence to the contrary. It is also clearly 
proven that the share of the nay, which belonged to appellee, 
and which was cut and converted by gopelaat. was worth the amount 
fixed by the verdict. It is thus seen that the jury being jus- 
tified in finding for appellee upon the only point which appel- 
lant, as above stated, has charged was a matter of dispute, anda 
the remaining propositions being clearly extablished by the 
evidence in favor of appellee, his court would not be warrant- 
ed in disturbing the verdict. 

Appellant contends that the court crred in overruling 
his motions for directed verdicts made at the close of plain- 
tiff's case, and also at the close of all the cvidence. Vhat 
has been said in discussion of the proof, is a sufficient 
answer to this contention. The court rightly overruled both 


motions e 


a 


state is that no-.ccovery can be had upon the theory of con- 
structive service or performance," should have been Siven, and 
that the action of the court in refusing same Was Crrore 
The phrase, "constructive service or performance," is 

not defined in this or any other given instruction, nor was 
the rule concretely applied to the facts in the cause, Under 
such eurcumseane cs. the refusal to give, as an instruction, 
an abstract legal proposition, is not error, Kenyon v. Chicago 


ay H¥e CO. 250 Ill., 406. 
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At the instance of appelles, the court gave to the jury 
the following instruction 

"The court instructs the jury thet if they belicve from 
the evidence that a comtract of leasing the hay land in question 
was made by the plaintiff am tho defendant, then in thet event 
the plaintiff is entitled to his share of the crops grown upon 
said land , in accordance with the terms of the said lease or 
contract." 

Appellant makes a somewhat involved criticism of this 
instruction. If we understand him correctly, his objections 


are 


, that it omits the elements that appellee must have per- 


formed the contract on his vart, or tiat, being reacy am 
Willing to perform, he was prevented or cxcused from its 
performance by appellant. The instruction is subject to the 
MaGcer criticism... C. I. & We. Ry. Cow. Vv. Baker, 150 fll. ADD., 
414, However, in the state of the record, it was not such error 
as will work a reversal of the judgment. 

Relative to the first objection, as previously shown, 
appelice admitted that he did not perform his part of the con- 
tract, ami as he is not relying upon performance, by ase 
as @ grounc for recov ery, the question was not in tie case, and 
the court could not properly charge in regard to it. As to 
the latter exception, the uncontradictec testimony is that he 
was prevented from performing, by the order of appellant to 
ReeDAOUL. of the hay field, Not only is this fact undisputed, 
but it is corroborated by the testimony of appollant, that se 
did forbid him to go upon the land, All of the testimony bear- 
ing upon the question whether appellee was ready and willing 
to perforn, tends to extablish the affirmative of the proposi- 


tion, and there is no evidence to the contrary. 


THRM NO. 13. 

It is not error to omit any reference to a clearly 
establisnead am wholly uncisputed fact, in on instruction 
Vintended to predicate the grounds uvon which a recovery can 
be had. It is only necessary, in such an instruction, thet 
all the disputed facts or issues of fact necessary to a 
recovery, should be included in the instructicon;" as held by 
pos court in Cs & A. Ry. Cos vse Tracey, 109 Til. App., 565, 
and clso in Neumann v. Naunenn, TA7 Ws Apps, 2lo.s 

Pn is C. Re Re Co, ve King, 179 Til., 91, a personal 
injury case, the court charged the jury that if they believed 


, wes wantonly 


from the evidence that the injury cannlained of 
and wilfully intlictec, as charged in the declaration, that 


plaintiff was entitlec to recover, thcugh the jury believed 


that he Was guilty of some negligence. Objectionwas made 


5 


oor 


that the instruction omitted the necessary element of p : 


that the servant of defendant , at the time the injury was in- 
flicted, was acting in the line of duty, or within the sc:pe 
of his employment. The court held that the instruction was 
defective, as claizecd, but inasmuch es the uncontradicted 
evidence shoved that the servant was acting within the scope 


of his employment at the tine, tht the defendant was not 


prejudiced by the omission, and that it was not sufficicnt to 
reverse the judgment; and to the same effect arc, Compher v. 
Browning, £19 ae at page 447; Petersen v. Es. A. & S. Traction 
Co.; 258 Ill., at page 410. 

The evidence being uncontradicted, that appellant ro- 
fused to permit appellee to enter the hay field, which prevent- 
ed him from performing his part of the contract, and the proof 


Clearly shoving thet he was ready and willing to perform, With 


no evidence to the contrary, the giving of the instruction, 








THRM NO, 15. 
under the authorities citec, was not reversible crror, 

A further criticism of the instruction is, that it reaas, 
mitetue jury believe from the evidence," and does not require 
the jury to believe from the preponderance of the evidence. 

It adpears timt in other instructions, the jury were positive- 


ly told thet appellee, to recover, must prove nis case by a 


? 
preponderance of the evidence, othervise they should find 
for appellant. Where this is true, such defeet will not re- 


verse; as ruled by this court in Hitz v. I. Cs. Ra. Re Cou, 


v8S P11. App. ig 


, 008; and Horn v. Thimnig, 41 Ill. App., at page 
D266 
Upon consideraticn of this record, we are of opinion 


that tho judgment should oo affirmed, 


JUDGMENT AFPIREED, 


Not to be reported in full. 
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MAY TERM, 1932, FOURTH DISTRICT GF ILLINOIS 
TERM NO. 13. AGENDA NO. 18. 
WAVERLY MANEES, 
Appellee, ) 
) APPERAL FROM CIRCUIT COURT 
Vee ) 
) OF 
) 
OTTO FINGER, ; ALEXANDER COUNTY. 
Appellant, ) 
) 
) 
) 


EDWARDS, J:= In December, 1929, appellant purchased a 
farm, which eppellee was occupying as a tenant. The latter 
had, the preceding: soring, sown eignt acres of the land to 
alfalfa hay. The following February appellant, desiring to 
move upon tne place, ta ked with appellee about vacating the 
farm, and an agreement to that end was entered invo. Appellee 
contends that, as a part of same, he was to cut the eight 
eaeres of hay, have one-~half for himself, and deliver the 
remainder to appellant, by placing it in the latter's barn. 
The testimony of Ralph Curley, who claims to have been 
present and heard the conversation, fully supports the 
claim of appellee. Appellant denies the alleged agreement 
relative to the hay, and maintains that when appellee 


mentioned the matter, he said he could not let him have any 
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hay, and thet he would have to see him about it later. 


In April, 1930, appellee, accompanied by Curley, went to 
the home of appellant, to arrange about cutting the hay, and 
was forbidden by the latter to enter the field. Appellant 
admits he told appellee to keep off the hay land, and 
claims that appellee told him to do likewise. After this, 


appellee made no effort to put up the hay. 


The proof shows that about thirty-two tons of hay were 
grown that season upon the eight acres, and the testimony 
of the witnesses, as to its value, fixes same at from 


rifteen to twenty-five dollars per ton. 


Suit was brought by appcllice, before a Police Magistrate, 
to recover the value of one-half the hay, A jury found in 
his favor and avarded damages in the sum of $225.00. The 
case Was appealed to the Circuit Court, where it was tivice 
tricd; first before the Court, then before the Court and a 
jury. Both times the issue was found in favor of appellec, 
in the sum of $200.00, Judgment having been entered for this 


amount, the appellant prosecutes this anpeal,. 


The grounds relied upon for reversal are that the judg- 
ment is not sustained by the evidence, and the action of 


the Court in the giving and refusing of instructions. 


As to the first proposition, the evidence on the question 
whether a contract for the leasing of the hay land, and the 
division of the product grown thereon, was entered into by 
the parties, vas conflicting. The issue has been three times 
tried, = twice by juries, and once by the Court, with the 


same finding of fact each time. Where evidence is con= 
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flicting, and the facts have been judicially determined twice 
or more, the same way, and there is evidence tending to 
sustain the findings, the judgment will not be reversed on 
the facts; as ruled by this court in Gill v, Gill, 197 Ili, 
Appe, 211, and also held in Bates v. Danville St, Ry. & 
Light Co,, 190 Ill. App., 486. We would not be warranted in 


disturbing the judgment as not justified by the proof, 


Appellant tendered the following instruction, which was 
refused: "You are instructed that the law in this state is 
that no recovery can be had upon the theory of constructive 


service or performance," 


What is meant by "constructive service or verfcormance" 
Was not defined in this or any other given instruction, nor 
was the rule concretely applied to the facts of the cause, 
Under such circumstances, the refusal to give, as an 
instruction, an abstract legal proposition, is not error. 
Forster et al. ve. Peer, 120 Ill, Appe, 199. Latham v. Rye 
Cos, 164 T1l. App., 559, The instruction was properly 


refused. 


Complaint is made of the Court*s action in instructing 


the jury, at the instance of appellee, as follows: 


"The Court instructs the jury that if they believe from 
the evidence that a contract of leasing the hay land in 
question, was made by the plaintiff and defendant, then in 
that event the vlaintiff is entitled to his share of the 
erops grown upon said land, in accordance with the terms of 


the said lease or contracte" 


This instruction is subject to criticism, and might well 
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have been refused. However, in view of the record, we do not 
hink appellant was damaged by its giving, The rule is that 
where facts have been three times determined the same way, 
the judgment will not be reversed for errors of lev, unless 
they are material and clearly prejudicial. Parmly v. Farrar, 
204 Ill., 41. City of Chicago v. McNally, 128 Ill. App., 


3756 


We do not think the giving of this instruction can be 
said to be so palpably harmful as to have worked an injury 


to appellant. 


Upon the whole record, we ere of ovinion that substantial 


justice has been done, and the judgment will be affirmed, 


Judgment affirmed. 


Not to be reported in full. 


Py ee 











Dee, 
\ STATE OF ILLINOIS aT aati) 
‘ x ae yn GE aor: 
/\ APPELLATE COURT i ggne 
\ } & wr 
‘ FOURTH DISTRICT, 


OCTOBIR TERM, A. D. 1952, 


TERM NC, 14.6 AGENDA NO. le, 


Zp A > ¢r 
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APPEAL FROM 


The Fidelity Trust Company, etc;:, 
Appellant, 


VS6 CIRCUIT COURT 


) 
) 
) 
) 
) 
) ST, CLAIR COUNTY. 


Aloys Gundlach, Appellee. 


Edwards, Je 


On June 15, 1925, John P. Gundlach, Aloys Gundlach and Joseph 


o 
E. Gundlach, entered into the following written agreement: 


‘"This agreement, made and entered into this fiftcenth day of 
June, A. D. 1925, by and between John P. Gundlach, Aloys Gundlach 
and Joseph E. Gundlach, witnesseth: 

That whereas Aloys Gundlach is this day indebted to John P. 
Gundlach for the sum of fifty-six thousand eignt hundred and twenty- 
eight end 81/100 ($56,528.81) dollars, which amount has been agreed 
upon by John P. Gundlach and Aloys Gundlach to be correct, and wheres 
as John P, Gundlach: is desirous to have additional assurance of the 
payment of the sam, and whereas Aloys Gundlach ard Joseph FE. Gund= 
lach are about to negotiate a lease upon their coal mining proper- 
ties and the capital stock-of the Caseyville Railway Co., withG. L, 
Tarlton and 0. E. Schaefer, with thc option and privilege to buy : 
said mining properties and said capital stock, new therefore it is: 
agreed by the partics hereto that if the above option is exercised, 
that all moneys received in excess of one hundred thousand : 
($100,000.00) dollars shall be applied on the above amount:of fifty- 
six thousand eight hundred and twenty-eight and 81/100($56,828.81) 
DOLLARS, due John P. Gundlach from Aloys Gundlach, until the same 
has been fully paid, plus six per cent interest from this date until 
paide 

Aloys Gundlach hereby agrees that the above is his personal 
obligations and if paid as provided above that he will reimburse 
Joseph E, Gundlach to the extent of one-half of the amounts paid. 

This-agreement shall be binding upon our heirs, administrators, 
executors, successors and assigns. 

In Witness Whereof we have hereunto set our hands and seals the 
day and year first above written. 


John P. Gundlach (Seal 


Aloys Gundlach (Seal. 
Joseph E, Gundlach (Seal, 
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TERM NO, 14, 

Later, John Ps, Gundlach having died, appellant, as admini- 
strator of his estate, sucd appellec Aloys Gundlech, in the Circuit 
gourtl of St. Clair County, upon such instrument. The declaration 
Consistcd of four counts; the first two of which, aftcr som pre- 
liminary motions, were withdrawn. 

Count number three charges that appellec, being indebted to 
Hohn Gundlach, exccuted the agreemcnt in question, and in end 
by its terms obligatcd himself, and promised to pay said sum to 
said John P. Gundlach upon request. 

The fourth count alleges that said indebtcdness existing, 
appellec, in consideration thereof, exccuted and delivered to 
appellant's intestatc the written instruncnt , as an acknowlcdge 
ment of the indebtedness, and further avers that same is an evidence, 
in writing » of such indebtcdness, by Wiich appecllce hecame obli- 
gated to pay John P. Gundlach, on demand, the sum thorein mcntion- 
ed, With interest, 

To these two counts a demurrer was filed, which the court 
sus taincd; appellant clected to stand by the declaration, judge 
ment Was given for appellee, and this appeal has rcesultcd,- 

It will be observed that the third count alleses a promisc by 
appellce to pay John P, Gundlach, upon request, the sum stated to 
be owing, The only exvoress promise in the entire writing is the 
agreement which pledges certain proceeds, to be derived from the 
lease or possible sale of certain coal properties and railroad 
stock, in cxccss of a certain amount, to the payment of the indebt- 
edness. It contains no promise to pay the obligation, gencrally, 
but only in the manner as indicated. Appcllant having pleaded an 


express promisc, as being set forth in the written agrecment, which 
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latter is averred according to its tenor, and the instrument con- 
taining no such promise as alioged, inour opinion the count did 
hot state a cause of action, and the court rightly sustaincd the 
demurrer to same, 

The fourth count presents 2 different situation. It avors the 
existence of the debt, and that in consideration of samc, thc agreo- 
ment in writing was exccuted and delivered; that samc is a written 
evidence of indebtedness, whereby appellce became oblizated to pay 
co John Pj Gundlach, on demand, the sum so statcd to be in arrears. 

Appellant, on page 8 of its bricf and argument, states that 
this count is based upon the propositicn that the writing is an 
acknowledgment of appellcc's debt, and that from such arises an 
implied obligation to pay, upon demand, the amount so acknowledged 
to be duc , with interest. 

That th instrument acknowledges an indcbtedness in the amount 
of $56,828,681, fron appellee to the intestate of appellant, which 
same Was agrecd upon by the parties as tne correct amount, docs not 
admit of argument. It is an unqualificd admission, by way of 
‘recital, on the part of appellec, that he was owing in such amount 
to John P. Gundlach. From such acknowledgment of the amount, as 
being an account stated between the partics, tic law implies a 
promise on the part of the debtor to pay the balance so acknowlcdged 
tO be due; State va I. Ce Rey YR aan 246 Tak at page 241; and cons 
fers an immediate right of action, on demand, of the balance, with 
interest from the time the account was statcedj 1. Rulins Case Law, 
Ps 212, Sec. 10. 

It only remains to consider whether the porticn of the agrcece 


ment, relative to the lease and sale of the coal lands and railroad 
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Bock , has limited the rignt of recovery to the procecds to be 
derived therefrom. The instrument expressly recites the cexist- 
ence of the Pndepredaess. and that John P. Gundlach dcsires addi- 
tional assurance of the payment of the obligation. Nowhere docs 
it appear that the agreement in any way restricts the right of 
appellant's intestate to be paid the amount of the debt, nor limit 
the payment to the fund to be derived from the lease or sale of the 
coal or railroad property; neither docs it make the payment con~ 
ditional upon such fund being so derived. The recital above men- 
tioned, as to further assurance of payment, negatives any such in- 
merence, as its effect was to broaden the source, out of which the 
obligation might be satisfied, and ercate a fund wherewith to dis- 
charge same 3 gracn was to be sadcetionsd, to any other rights in 
mayor Of John P. Gundlach, existent by virtue of the acknowledg- 
ment of the Bie cate, as the product of an account stated. 

The liability in this count was basee. not upon the promise 
with relaticn to the proceeds of lease or sale of the proverty 
ment ioned, but was grounded upon the implicd promise, which the law 
raises, where an account has been stated or acknowledged, to pay, 
upon neo the amount so agreed to be duc. The acknowledgment 
was absolute and without pesteretion, and created a risht in favor 
of decedent , to demand payment of same, at any time thereafter, 

We think the fomrth count stated a cause of action, and that 
the court erred in sustaining the demurrer to same. 

The judgment is reversed and the cause remanded, with direc= 
tions to overrule the demurrer to the fourth count of the deelara- 
tion. 


Reversed and remanded with directions. 


Not to be reported in full. 
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Kthel Fishe 
eee in Error ERROR TO 2 6 TY 
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) Lefhe 
Vs. CIRCUIT COURT ~ 
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) 


Hiner Westcrhold, ADISON COUNTY. 


Plann Gash an err, 


BARRY, Ps Ts 


Mes, Fisher sucd and recovered a judgment for $2; 000.00 on 


ee 


n 


fs 


account of pcrsonal injurits receivea in a crossing collisicn 


Wood River. The Edwardsvillc-Alton Hoag runs cest and west and 


Wood Rivor Avenuc runs south from that road. Statc Aid Routc No. 4, 
a concrete hard road, runs north on said avenue until it reaches the 
moad aforesaid and turns west cn that road at almost right anglose 
The road east of the avenue is made of carth and cinders, At the 
intorsccetion the road ane the avenuc are thirty foot in width from 
curb to curbs 

On Octobor 51, 1929, about four o'clock P.M., Mrs, Fisher was 
driving east on thc Edwardsvillc-Alton road and Mr. Westcrhold was 
driving north on Wood Rivor Avcnuc end the cars collided on the hard 
mOad a little north and cast of the conter of the intcrscction. Mrs. 
Pisher says that she stopped before cntering the intcorscction with 


a 


nab ‘sne 


ct 


ner front wheels at the west curb linc of tic avenuc and 


Waitcd two or threc minutcs for two cars from the south to pass; that 


0) 


after these cars had passcod she lookcd to tnc south and saw no othcr 


Car co: ing; that she cculd sec three or four blocks south on Wood 


River Avcnuc and thet thoro was no obstructicn to her vicw. Her 
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TERM NO, 12. 
brother was riding with her and he savs that she slowed up at the 
erossing. She called Mr. Kellcr as a witness and he testificd that 


ho was driving his car and was about 150 fect west of the intcr- 
scction; that he was driving at about 25 milcs an hour and Mrs, 
Fisher entered the interscction at about 25 milcs an hour without 
stopping or slowing down. The woight of the cvidence is to the 
effect that she did not stop or slow down but cntered the intcr- 
section at 25 milos per hour. The cvidencc shows that the biock 
south of the intersection is 350 fect long and the next block is 
Sima LOneor. 

Mr, Wostcrnold says tnet as he approachcd tine crossing he had 
been coing 2o miles an hour but reduccd his specced to 15 miles pcr 
hour by the time he reachcc the south curb.of the intcrssetion; that 
Nesomrsnerts car was thcn six or cicht foct wost of the west curd 
and she was going 25 miles por hour and ho suppdoscd she was going 
south on the hard road on Wood River Avonuc but eftcr siic was upon 
WHomhard road she turned a littic to the lcft as if she wore going 
mOMcroOss the avyenuc end g0 on cast; that it was then too late to 
avoid the collision. Mr. Norris was in the Westcrhold car and his 
evidences is to the samo cifocte 


While Mrs, Fishor tcstificd thet shc lookcd south before she 


iby aes 


be 


Suterca the intersccticn and says that no car was in sight 
Mery Ovidcnt that she could not hayc looked, Shc says that she did 
MOiteSece tint Other car until the moment of the collision. She had 
but once witness who tostificaG as to the seca of the Westerhold car 
amd ne said that tho car was going about 45 miics por hour. That 
being truc the Westcrhold car must have bccn in olain view if Mrss 
fisaer had looked. The statute said to her that vehicles traveling 


ESPON peolic highways shall give the right of way to those apprcach-— 
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ing along intersecting highways from the right. Tho great weight 
Of authority is to the cffcoct that a vchicic is approaching an in- 
tersection from the right within the moaning of the statutc, and 
entitled to the risht of way, when, on its left, on an intersecting 
strect, another vchicle is approaching, wnose driver, in the cxer- 


cisc of duc carc, would or should scc that ess sho allows tne 


tg 
right of way their vchicles might or woulc collidcs 
It clearly appears that Mrs. Fisher cntered upon the intcr- 


section without making any observation as ts wncther a car was 


approaching on Wood River Avenue or tho spocd thercof, There is 


scape from thc conclusicn that if shc nad cxerecised ordinary 


(a) 


a 


no 
care for hor own safcty she would have sccn thet unlcss sho yicld- 
Ca tho right of way the voniclcs might or would collide. ‘They did 
Colusidge an isle was guilty of contributory nogligcnco which proxi- 
Matcly cause her injury sné the judgment is reversed with « Tind- 
ing of fact. 


th: clerk will insert in the judgment 

thc following:- "The Court finds that 
defendant in crror was guilty. of con- 

tributory ncgligenec which was the 


proximate cause cf hor injury." 


Net to be reported in fulla 
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Gen. No. 8660 Agenda No. 5 
OCTOBER TERM, 1932 


Lena Hans, Defendant in Error, 
-V- 


John Riedlinger, Plaintiff in Error. 
Error to the Circuit Court of Macon County. 
SHURTLEFF, J. 


This case comes by error from the Circuit Court of 
Macon County from a judgment rendered against plain- 
tiff in error in favor of Lena Hans, defendant in error, 
on December 22, 1931, the October, 1931, term of said 
court, in an action of trespass on the case. 

The declaration consists of nine counts. The first 
count charges an assault, with force and arms. The 
second count charges that the defendant, on July 19, 
1931, with force and arms, ete., in the County of Macon 
and State of Illinois, assaulted the plaintiff and with 
great force drove his automobile upon a public street in 
the City of Decatur, to wit, North Twenty-second Street 
approaching and past a street railway car which had 
stopped south of the intersection of East Eldorado Street 
with Twenty-second Street for the purpose of receiving 
passengers, and that the defendant at said time drove 
his car within ten feet of the running board or lowest 
step of said car without the express direction of a traffic 
officer, which was then an unlawful act, and in the doing 
of which and as a direct result of his said unlawful act 


the defendant drove his car upon the plaintiff. 
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The third count charges, in substance, that plaintiff 
in error assaulted the defendant in error with a certain 
automobile. 

The fourth count charges in the following language, 
that on July 19, 1931, the defendant while driving an 
automobile upon North Twenty-second Street, south of 
its intersection with East Eldorado Street in Decatur, 
Illinois, upon which Twenty-second Street was a certain 
street railway track which terminated at East Eldorado 
Street; that it was the custom of street cars on said 
track to receive and discharge passengers at said point 
and which practice and custom was known to defendant; 
that the street passes through a closely built up business 
portion of Decatur, much frequented by vehicles and 
pedestrians, all of which were known to the defendant; 
that the defendant drove his car in a southerly direction 
upon the west side of the street, at which time a street 
railway car was stopped and standing for the purpose 
of receiving and discharging passengers at said point, 
and in plain view of the defendant, and that the defend- 
ant wantonly approached and drove his automobile past 
said street car on the west side thereof within ten feet 
of the running board or lowest step, at a speed greater 
than was reasonable and proper, to wit, twenty-five miles 
per hour, and without sounding any warning or having 
his automobile under control, that he could stop the same 
to avoid injury to pedestrians lawfully in said Twenty- 
second Street, and with conscious indifference to the con- 
sequences which might be occasioned by his said acts, 
and by means whereof, he wantonly and recklessly drove 
his car upon and against the plaintiff as she was then 
walking in said Twenty-second Street near the southern 
end of said street car above mentioned, preparatory to 
boarding same and knocked her to the pavement, wan- 
tonly and recklessly injuring her, ete. 

The fifth and sixth counts in substance charge gen- 
eral negligence. The seventh count charges that plain- 
tiff in error failed 
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and omitted to have said automobile under his reason- 
able control. The eighth count charged that plaintiff in 
error drove his car to, past and around said street car 
and improperly drove the same in that it was being oper- 
ated at a speed greater than was reasonable and proper, 
considering the traffic and use of the way and so as to 
endanger the life or limb of the plaintiff, to wit, at a 
speed of twenty-five miles per hour, and that said street 
passed through a closely built up business portion of 
said City of Decatur. 

The ninth count charged that plaintiff in error failed 
to keep a proper lookout ahead in said street in the path 
of said car. 

All of the counts for negligence allege that defend- 
ant in error was in the exercise of due care and caution 
for her own safety. There was a plea of the general 
issue and a stipulation that plaintiff in error could offer 
any competent evidence that could have been offered 
under any special plea that might have been filed. 

The intersection where the collision or accident oc- 
curred is located in the northeast section of the City of 
Decatur, North Twenty-second Street running north and 
south and East Eldorado Street running east and west. 
Both streets are paved. On Twenty-second Street is a 
single street car track in the middle thereof. The tracks 
extend into Eldorado Street about five feet. On the 
northeast corner of the intersection is the office building 
of the A. E. Staley Company, a considerable distance 
north and east of the intersection. A factory building 
of said company is located about a block and a half from 
the northwest corner of the intersection, and there are 
no buildings between the intersection and the factory 
building. On the southwest corner of the intersection 
is a filling station operated by the Phillips Petroleum 
Company. This station faces north and the pumps run 
east and west. This station is approximately seventy 
feet in width along Twenty-second 
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Street. The approach is of concrete construction and 
slopes up to the sidewalk from the street. The curb has 
all been removed. South of this filling station lot is a 
restaurant known as the Little Gem, a one-story building 
facing east. On the east side of Twenty-second Street 
and south of Eldorado Street are a number of residences. 
Eldorado Street is forty feet wide from curb to curb. 
The street car rails are four feet eight and one-half 
inches from gauge to gauge. From the west rail to the 
west curb line is 12.64 feet, and from the east rail to the 
west curb line is 12.64 feet. The distance from the west 
curb to the property line is 15.02 feet. The sidewalk is 
uniform in width on the west side of Twenty-second 
Street and is five feet in width. The ramp on the west 
side of Twenty-second Street and extending up into the 
filling station lot is 45.3 feet long. From the north end 
of the ramp to the south line of East Eldorado Street is 
nineteen feet seven inches. 

The street car was operated by O. B. Wyatt, for the 
Illinois Power and Light Corporation, and operates on 
a track in the middle of Twenty-second Street. It was 
stopped at the time in question at the south line of Eldo- 
rado and Twenty-second Streets. It was a one end car, 
operated by one man. The doors are operated by air. 
When the doors are closed the steps fold up inside and 
against the regular stop of the door. There is only one 
step. The operator was in the north end of the street 
ear or vestibule. The door on the east side at the north 
end was open, the door at the south end and on the west 
side was closed. The step at that door was folded up. 
There were no other steps at the south end of the street 
ear. As the street car proceeded north the operator was 
standing at the north end of the car at the control. He 
stopped at the south sidewalk line on Eldorado Street. 
He opened the door on the east side at the north end, 
and a little girl, a lady and one man got on the car at 
that time. The south door was not opened nor was any- 


thing changed. The street car was 
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twenty-seven feet long. 

The defendant in error, plaintiff below, resides in 
the State of Mississippi, but temporarily 1esided on 
North Twenty-fifth Street in Decatur, a period of three 
days prior to the day of the accident. At the time of the 
trial she lived in Deland, [llinois, and prior to moving 
to Decatur, lived in Cisco, Illinois. Twenty-fifth Street 
is three blocks east of the place of collision. On the day 
“in question, July 19, 1931, the defendant in error, plain- 
tiff below, accompanied by R. Hans, her husband, Mr. 
Tgnatz Bley, her brother, Mrs. Mary Bley, her sister-in- 
law, and a niece about six years of age, went to the inter- 
section of Eldorado and North Twenty-second Streets 
from this home. 

Upon reaching the intersection they crossed Twenty- 
second Street to the west side thereof and waited under 
a poreh or shelter in front of the Little Gem restaurant 
until the arrival of the street car. It was raining. They 
reached the intersection about 9:45 o’clock a. m. and re- 
mained in front of the restaurant about ten minutes. 
This place is about seventy-five or eighty feet south of 
Eldorado Street. The street car came from the south 
and continued northwardly until it reached a point near 
the south line of Eldorado Street where it came to a 
stop. Mrs. Lena Hans and all her party then proceed- 
ed in a northeasterly direction across the boule- 
vard into Twenty-second Street to the rear or south end 
of the street car, thence eastwardly along the rear end 
of the car to a point just east of the car tracks and thence 
north along the east side of the street car. At a point 
about midway of the street car all of the party continued 
to the open door at the north end of the street car, ex- 
cept the defendant in error, who noticed she had dropped 
or misplaced her handkerchief and started back after it. 
She turned about, walked to the south or rear of the 


street car, turned to her right or to the west and 
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started in the general direction from which she had come. 
She testified she was five feet from the street car, cross- 
ed the east rail of tracks, took a few steps and does not 
remember what then occurred; that she never got be- 
yond the west rail, although she did not see it; also that 
she looked north but the street car was there so she did 
not see the automobile of plaintiff in error at any time. 
She further testified that she was struck inside of the 
west rail, but that she did not see the automobile and 
did not know what struck her. 

There was a judgment in favor of defendant in 
error in the sum of five hundred dollars and plaintiff in 
error has brought the record to this court, by appeal, 
for review. 

Numerous legal questions are raised upon this 
record in the admission and rejection of testimony and 
the giving and refusal of instructions. Plaintiff in error 
strenuously contends that the court erred in not instruct- 
ing the jury to find a verdict for plaintiff in error at the 
close of plaintiff’s case and again at the close of all the 
evidence, proper motions and forms of instructions 
having been submitted covering each count in the decla- 
ration. 

Plaintiff in error contends that there were no proofs 
offered tending to sustain the first four counts in the 
declaration, and that as to the negligence counts there 
were no proofs offered as to the due care on the part of 
the defendant in error. 

It becomes necessary to carefully examine the testi- 
mony in this case. 

The testimony of defendant in error is summarized 
in the following questions and answers: 

“<Q. Now, Mrs. Hans, just describe what happened 
there, with reference to whether you remember anything 
more. 

“A. No. 
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““Q. Or whether you didn’t? 

‘“*A. No, I was just knocked out. I didn’t know 
what became of me.”’ 

““Q. You didn’t look to the north? 

‘A. No, sir, I looked, but the street car was there. 

“Q. You didn’t see the west rail? 

“A. No, sir, I stepped on the east rail and took a 
few steps and I was gone. I had no time to see the west 
rail. 

* * * s 

““(). You didn’t see the car that hit you? 

““A. No, sir. 

“Q. At no time, upon that occasion, did you see 
the automobile that hit you? 

‘‘A. Not the one that hit me. 

““Q. Do you know, Mrs. Hans, that an automobile 
did hit you? 

“A. No, I don’t know what hit me. I don’t know, 
I didn’t see what hit me.’’ 3 

Arthur Witt did not see the accident but states that 
after the accident and when plaintiff in error’s car came 
to a stop, it was at least four car lengths south of the 
street car. He did not measure it but estimated the 
distance. He saw defendant in error under the car 
fender. 

Mrs. Mary Bley, sister-in-law of defendant in error, 
testified as follows: We all started north and across 
Twenty-second Street and went around on to the south 
end of the street car to the front end, and to the east 
entrance on the north side. Mrs. Hans was the last one. 
After reaching the north end of the street car I got on 


first, then my husband and then Mr. Hans. 
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I stopped there by the seat and my husband was paying 
the fare. I was facing south and was between the seats 
in the center of the street car. I saw a car was running, 
and her head was under the car, under the fender and 
was bumping up and down. The automobile was moving 
south. I just seen it before it stopped, around five or 
six feet. I started out of the street car and ran down 
to the automobile. The wheel of the automobile was by 
the west rail. The wheel was east of the west rail; the 
automobile was headed south. Mr. Riedlinger was sit- 
ting in the front seat. Mrs. Hans was under the auto- 
mobile, the left fender, and she was unconscious. 

Again on cross-examination Mrs. Bley testified: I 
was facing south and stopped by the first seat. At that 
time Mr. Hans just stepped up on the step of the car. 
I didn’t see Mrs. Hans, and the next time I saw her was 
under the automobile some distance south of the street 
ear. The automobile was south of the street car and in 
the middle of Twenty-second Street. I don’t know how 
far south of the street car it was, and have no judgment 
about it. Two of the automobile wheels were on the street 
ear tracks; I mean the two left wheels. They were about 
two or three inches east of the west rail. I did not see 
the front wheel of the automobile as I stood there in the 
ear. I don’t know where the automobile was as it passed 
the street car. When I saw the automobile south of the 
street car, the left wheels were east of the west rail. 

Her husband, Ignatz Bley, brother of defendant in 
error, testified: After reaching the north end of the 
street car I was the first one on and stopped to pay the 
motorman. My wife came after me and Mr. Hans and 
my little girl after him. 

““Q. Not what he said; did you hear any exclama- 
tion or any sounds or anything there at that time? 


‘A. J heard a kind of a soft bump.”’ 
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I ran out of the street car and ran about fifty to 
sixty feet from the south end of the street car to the 
automobile where my sister was laying. This automobile 
was headed south. The defendant, Mr. Riedlinger, was 
in the car and was seated behind the steering wheel, and 
a little girl was beside him. I noticed my sister under 
the machine. She was lying behind the left front wheel 
underneath the fender. The automobile was fifty-three 
or fifty-four feet south of the south end of the street car. 
A crowd came over, raised the car up and I dragged my 
sister from under it. Her head was about one foot east 
of the west rail, was bleeding and her hair was full of 
blood, and there was blood on the pavement. This blood 
was right underneath where my sister’s head lay. I 
took my sister into a grocery store on the west side of 
Twenty-second Street. 

Bley also testified that the street car extended one 
foot and eight inches outside of the rail. He took some 
measurements to a pole and by that estimated the dis- 
tances. 

Rudolph Hans, a son of defendant in error, testified 
that in the afternoon of the day of the injury he saw a 
spot of blood about one hundred twelve feet south of 
where the street car had stood. 

R. Hans, husband of defendant in error, testified: It 
was raining that morning. We remained in that vicinity 
for about ten minutes. We waited on the west side and 
south of the corner of Eldorado and Twenty-second 
Street. It was raining that morning and we went under 
a little shelter south of Eldorado Street about seventy- 
five feet. The street car came from the south and stop- 
ped, the northeast door of the same being about two feet 
past the sidewalk line running east and west in Eldorado 


Street. There was a 
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door on the southwest side of the street car. I don’t 
think it was over two and one-half feet from the end of 
the ear. 

After the street car stopped there it quit raining a 
little bit and I went across Twenty-second Street and 
stopped under the shelter. Before that time I had not 
walked around either end of the street car because there 
was no street car there when I got there. After the 
street car arrived I walked east around in front of the 
west side. The car was headed north and south and the 
south end was the front end. I passed around the front 
end and went to the back door on the east side and the 
east door was back practically two feet past the sice- 
walk line on Eldorado. 

‘‘Q. What did you do when you came to the door? 

‘A. Twas on the step and I heard an awful racket. 

“*Q. Then what did you do? 

“¢A. Well, I looked around, and as soon as I heard 
the racket I looked around and didn’t see my wife.’’ 

I jumped off the car and ran down to see where she 
was. Iran south. When I came to the south end of the 
street car I saw an automobile standing there straddling 
the west rail, and that’s where I found my wife. The 
automobile was standing still and headed south. It was 
a four-passenger automobile. I am not sure whether it 
was a closed or open car. I saw a man sitting behind 
the wheel. I never saw him before and did not know 
who he was. I think it was Mr. Reidlinger there—l 
don’t know him. 

“<Q. Now when you came there to the car, I will 
ask you to state whether anything was said by Mr. 
Reidlinger at that moment when you came up there, and 
if so, I will ask you to state what was said. 

‘‘A. T said, ‘What do you want to drive so fast?’ ”’ 


And he said he had not seen her. 
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Mrs. Hans’ clothing was caught under the running 
board on the corner, I mean on the running board over 
the wheel on the part of the running board that was the 
wheel on the west track and the left wheel of the auto- 
mobile. The automobile was fifty some feet south of the 
south end of the street car. I picked up her shoes, 
picked up her feet and picked her up as much as I could 
earry her myself, and somebody else with me, and we 
carried her into the store on the west side of the street. 

Hans further testified: The clothing over her right 
shoulder was fastened on this car. It was caught on the 
front of the running board only on the edge of it and 
where it connects with the fender. My wife’s limbs 
were to the west and north and her head to the east and 
south and her face to the north. As to what my wife 
did when she turned and left the east side of the street 
car, I don’t know; I didn’t see it. As to where the auto- 
mobile came from I don’t know; I didn’t see that. I 
didn’t see the automobile. I am the husband of Mrs. 
Hans, the plaintiff, and was her husband on July 19th. 

O. B. Wyatt, operator of the street car, fully de- 
seribed the car, except as to length. The door at the 
south end, on the west side of the ear, had not been 
opened but was closed. 

Specifically, defendant in error in describing the in- 
jury, testified as follows: I reached the intersection on 
this Sunday morning about ten or fifteen minutes to ten, 
and with me was my husband, Mr. Bley and Mrs. Bley, 
and a little girl about six years old. Mr. Bley is my 
brother. It was cloudy and sprinkling just a very little. 
After we got there the street car wasn’t there, so we 
waited until the street car came. We waited about ten 
minutes. The street car came from the south on Twenty- 
second Street and stopped at the end of Twenty-second 


Street. By the end of 
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Twenty-second Street I mean that the street car doesn’t 
go any further north; it goes back south. It stopped 
about sixteen feet south of Eldorado Street. While wait- 
ing for the street car, we were on the west side of 
Twenty-second Street, and after the car stopped, the 
crowd I was with started across to the east and then 
walked to the north to the back door and I followed them 
to the back door, and by that I mean the back east door 
of the street car. I first walked east and then I walked 
along half the length of the car to the north. When I 
got half way of the length of the car I noticed I had lost 
my handkerchief. 

“‘Then what did you do? 

‘““A. Phen I decided I would go back and find my 
handkerchief. ’’ 

(Motion by defendant to strike answer. Motion al- 
lowed. Exception by plaintiff.) 

When I got half way the distance of the car I turned 
around and walked south from the street car five feet. 
I walked south then started across the tracks to the west. 
I was five feet south of the street car. 

“‘Q. Go ahead and tell what you did then, and what 
happened. 

‘A. Well, I took a few steps, I stepped on the east 
rail and took a few steps, and no more. 

“‘Q. What happened then? 

‘“*A. JT was killed—I don’t know no more. 

(Motion by defendant to exclude answer. Motion 
allowed. Exception by plaintiff.) 

“‘Now Mrs. Hans, just describe what happened there, 
with reference to whether you remember anything more. 

‘“A, No. 

“*Q. Or whether you didn’t. 

‘*A. No, I was just knocked out. I didn’t know 
what became of me. 
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(Motion by defendant to exclude answer. Motion 
allowed. Exception by plaintiff.) 

THE COURT: She may tell what she remembers 
up to the point she ceases to remember, if there was such 
a time. 

“A. JI didn’t remember anything after that until 
about three o’clock that afternoon. 

“Q. As you went on this occasion, as you turned 
and walked to the west and crossed the east rail of the 
street car track, to the south of the south end of the 
street car, just describe the condition of the traffic there, 
in North Twenty-second Street, to the south of you. 

“A. Going to the south? 

“Q. Yes. 

‘A. Yes, sir, I seen traffic. It didn’t look danger- 
ous to me because it was too far away.’’ 

(Motion to exclude; allowed; exception.) 

The traffic was not coming towards me, I didn’t see 
any traffic at that moment, except the street car. At that 
time I was standing on the west side of the street car. 

As I turned and came across on the south end of 
the street car, I noticed a car to my right, close, coming 
toward the street car. I didn’t see any traffic officer at 
that place that morning. As I regained consciousness I 
was at the St. Mary’s Hospital. 

This was all of the testimony offered by defendant 
in error upon the direct. Plaintiff in error, by proper 
motions, instructions and forms of verdicts, moved the 
court to instruct the jury to find a verdict for plaintiff 
in error upon each count in the declaration, which the 
court refused to do and proper exceptions were taken. 

On the part of plaintiff in error it was stipulated 
that there was in effect in the city of Decatur on July 
19th, 1931, an 
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ordinance No. 997, and that section forty-six of said ordi- 
nance provides as follows: Pedestrians crossing the 
streets at other places: Pedestrians crossing streets not 
in cross walks as defined herein, shall yield the right of 
way to vehicles. 

Plaintiff in error’s testimony as to how the accident 
happened was as follows: I am the defendant in this 
case and reside at 1329 Riverside Avenue, Decatur, IIli- 
nois. [ama millwright employed by A. E. Staley Manu- 
facturing Company and have lived in Decatur for 
twenty-six years and have worked at Staley’s for ten 
years. I remember the occasion of an accident on July 
19th last. I was the possessor of a 1929 Oldsmobile five- 
passenger sedan which I was driving on Twenty-second 
Street on the date in question. That was about ten 
o’clock in the morning on a Sunday. With me were my 
two grandchildren. Their names are John and Virginia 
Reidlinger. John is two years old and Virginia is five 
_ years old. Virginia was up at the windshield holding on 
to it and the boy was sitting in the seat beside me. I 
had come over the Staley Viaduct which is directly north 
of the intersection of East Eldorado and North Twenty- 
second Streets. I remember approaching the intersec- 
tion on that date. 

I was driving on the west side of the street. I have 
driven an automobile about fifteen years and from my 
experience in driving cars and my observation of cars 
T am able to fix the speed of a moving vehicle. [ have an 
opinion as to the speed of my car as I entered the inter- 
section of Eldorado and North Twenty-second Streets 
on the day in question, and that is fifteen miles per hour. 
After entering the intersection I continued on straight 
south and as I neared the south side of the intersection 
my speed was ten miles per hour. As I crossed the 
intersection I observed to the south of me a street car 


standing in the middle of Twenty- 
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second and Eldorado Streets and I also observed some 
people at the southeast corner of the intersection, and I 
further observed a man in charge of the street car stand- 
ing at the change box in the north end of the street car. 
The north end of the street car was about six feet south 
of the sidewalk line on the south side of Eldorado Street. 
I did not know Mr. and Mrs. Bley, Mr. Rudolph Hans 
nor Mrs. Lena Hans, the plaintiff. I saw some folks on 
the ground at the northeast corner of the street car. I 
can’t say whether the door on that corner of the car 
was open or closed. From there I proceeded directly 
south. 

After reaching the south side of Eldorado Street I 
observed south of me and on the west side of Twenty- 
second Street an automobile coming out of a filling sta- 
tion. At that time I did not know who was driving it 
but later learned it was Bartley Wilson. He was pretty 
close to the sidewalk line. When I first noticed him the 
ear was moving. Later he stopped his automobile. As 
I was driving near the north end of the street car my 
automobile was about three feet from the street car. At 
that time the speed of my car was ten miles per hour. I 
continued on south and reached the south end of the 
street car and the speed of my automobile was still ten 
miles per hour. I was at that time also about three feet 
from the street car and possibly two feet east of the 
west curb line of Twenty-second Street. The brakes on 
my automobile were in good shape upon that occasion. 

‘‘Q. What happened next, Mr. Reidlinger? 

‘A. T came in contact with a lady coming across 
the front end of the car. 

“‘Q. Front end of what car? 

‘A. The street car, at the south end. 

“‘Q. Where was she when you first observed her? 


‘A. Right in front of me. 
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‘*Q. In which direction was she moving? 

“A. South and west. 

“Q. Iwill ask you if you observed her face or head 
and as to which direction her head was facing? 

“A. She was facing southwest. 

‘*Q. When you saw her what did you do if any- 
thing? 

‘““A. TI applied my brakes. 

““Q. What part of your car did she come in con- 
tact with? 

“A. The front end. 

““Q. Did your ear stop? 

““A. Yes, sir. 

“*Q. Where? 

“A. South of there. 

“Q. About how far? 

“A. Fifteen feet. 

““Q. What did you do then? 

“A. I got out of the car.’’ 

At no time did I drive my car or any part of it to 
the east of the west rail of the street car track; that 
didn’t happen. I did not turn my ear to the left in be- 
hind and to the south of the street car. The lady was 
about two feet from the south end of the street car. 
When I got out of the car after stopping I saw the lady 
behind the left front ~wheel of my car under the car. 
At that time my automobile was two feet west of the 
west rail of the street car track. She was lying under 
the fender right back of the wheel with her head ex- 
tended out into the street car tracks. The rest of her 
body was under the car pointing west. I was east of 
the Gem Restaurant and south of the filling station. 

T raised the car up and took the lady out from under 
it. She was taken into Causey’s store. An ambulance 
came and took her away. I did not have any conversa- 


tion that day with Mr. Hans. 
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I heard no one say to me: ‘‘Why are you driving so 
fast?’’ or words in substance meaning that. I did not 


say to anyone: ‘‘I didn’t see her’’ or words to that effect. 


CROSS-EXAMINATION 

I did see her on that occasion before she was struck, 
immediately before she was struck. I saw the street 
car taking on passengers and drove within three feet of 
the right hand door on that occasion. I was going ten 
miles an hour and stopped within fifteen feet. I put on 
my foot brakes. They were in good shape. The little 
child standing on the seat beside me tumbled down on 
the seat when the brakes were applied. I could not see 
how far my car slid; I don’t know. I was down in front 
of the Little Gem Restaurant when the car stopped. The 
lady was struck between a line between the right front 
of Wilson’s car and about two feet south of the street 
ear. Mr. Wilson was coming out of one of the driveways 
of the filling station at the time. I did not hear his horn. 
My windows were open on the left hand side but not on 
the right hand side on account of the children. My hear- 
ing is normal. I didn’t sound my horn on that occasion. 
When I passed the Wilson car I was about three feet 
from it. His car came to a stop when my automobile 
was at the north end of the street car. My foot was not 
upon the accelerator at that time. I was using the gas 
control on the wheel, had it set. When I put on the 
brake I disengaged the motor also, that is, I threw out 
the clutch. I did not see any other cars in front of me 
on that oceasion. I have traveled over that intersection 
for the last twenty-five years. I knew upon that occa- 
sion that the street car was accustomed to taking on and 
receiving passengers and discharging passengers on the 
south side of that intersection and I could see that at 
the time in question it was in the act of receiving and 
discharging passengers on the east side. 

In this testimony plaintiff in error was corrobor- 
ated by 
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Samuel A. Orr and F. B. Wilson, who were both in the 
Wilson ear driving out of the gasoline station to the 
east, directly west of the street car. Orville Mullis also 
testified for plaintiff in error and corroborated his testi- 
mony. Mullis was sitting in a car on the east side of 
Twenty-second Street. E. C. Causey, who operated a 
grocery store on the west side of Twenty-second Street, 
at the alley, testified for plaintiff in error as follows: 

“(). What did you see? 

“A. There was a lady came around the rear of the 
ear and walked in front of an automobile. 

(Motion by plaintiff to strike as being a conclusion. 
Overruled. Exception by plaintiff.) 

There was a street car there, south of the Eldorado 
Street intersection. 

“Q. The lady you saw was walking in what direc- 
tion? 

‘““A. She was gong west to the west side of the 
street.’’ 

(Motion to strike answer for the reason that witness 
said ‘‘toward the west side of the street;’’ allowed. Ex- 
ception by defendant.) 

The lady came around the rear of the street car and 
was headed west. She was walking along. From where 
I was I observed that she was looking west. An automo- 
bile came around from the street car. I don’t know 
where he came from. 

I later learned that it was Mr. Reidlinger’s auto- 
mobile. I own and have driven an automobile for about 
ten years and am able from my experience and obser- 
vation to fix in a general way the rate of speed of a 
moving car. In my opinion the defendant’s car was 
going at about five miles per hour. 

“Q. I will ask you where the lady was when she 
stopped in front of the automobile with reference to the 


street car tracks?’’ 
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(Objected to for the reason the question assumed 
she stepped in front of the automobile. Sustained. Ex- 
ception by defendant.) 

When the lady and the automobile came together 
she was about two feet west of the street car tracks. I 
didn’t leave the store. Someone came into the store and 
Thad to leave. I didn’t see him come to a stop. 

Again, at the close of all of the testimony, plaintiff 
in error moved for an instructed verdict upon each count 
in the declaration, which the court denied and proper 
exceptions were taken. These rulings are basic error 
assigned by plaintiff in error. 

It is contended by defendant in error that plaintiff 
in error, having proceeded to put in proofs after the 
court had denied plaintiff in error’s motion at the end 
of plaintiff’s case, plaintiff in error had waived his right 
to rely upon error for the denial of his motions to in- 
struct, citing Funkhouser v. Illinois Bankers Life Ass’n., 
237 Ill App. 101. In the Funkhouser case the court 
held: ‘‘When the motion was renewed at the close of all 
the evidence the question then before the trial court was 
and now before this court is, on the whole record, does 
all the evidence for both parties sustain appellee’s case? 
(Knights Templars & Masons Life Indemnity Co. v. Cray- 
ton, supra; Britton v. St. Louis Transfer Co., 115 Ill. App. 
317, and Grollman v. Montgomery Ward & Co., 181 IIL 
App. 598.) As above stated, when all the evidence is con- 
sidered we cannot hold that the verdict is manifestly 
contrary to the evidence on this point. Therefore it was 
not error for the trial court to deny appellants’s motion 
for a peremptory instruction at the close of all the evi- 
dence.’’ 

Plaintiff in error relies upon Miller v. McHale, 263 
Ill. App. 471, where it is held: 
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‘“‘The sole ground for the reversal of the judgment, 
as urged by defendant’s counsel, is that the court erred 
in not granting defendant’s motions, made at the close 
of plaintiff’s evidence and again at the close of all the 
evidence, for a directed verdict in his favor. After care- 
fully reviewing the evidence, and considering recent de- 
cisions of the Supreme Court of this State, we feel con- 
strained to hold, and do hold, that said motions should 
have been granted.’’ * * * 

‘‘Hqually without merit, in our opinion, is plaintiff’s 
counsel’s further contention that because, after said mo- 
tions for a directed verdict had been denied, defendant 
by his attorney argued to the jury the question of the 
negligence of the driver of the car only, and thereafter 
requested the court to give certain offered instructions 
on the issue of his negligence only, defendant took an 
inconsistent position and waived his right to here assign 
error on the denial of said motions. In Nosal v. Inter- 
national Harvester Co., 187 Ill. App. 411, 412, it is decid- 
ed that after an adverse ruling on a motion for a per- 
emptory instruction, a defendant may proceed with his 
defense on the theory of the law adopted by the court 
without waiving his right to have said ruling of the court 
review on appeal. There are numerous other decisions 
to the same effect by our courts of review. (West Chi- 
cago Street RB. Co. v. Liderman, 187 Ill. 463, 468; Chicago 
Union Traction Co. v. O’Donnell, 211 Ill. 349, 350-1; Tlli- 
nois Cent. R. Co. v. Swift, 213 Ill. 307, 313; Cutler v. Gard- 
iner Metal Co., 225 Ill. App. 497, 500-1.) In the cited 
Swift case, decided before the amendment to section 81 
of the Practice Act was made in 1911, our Supreme Court 
said (p. 313): ‘The motion for a peremptory instruction 
presents a pure question of law, and, in the event of an 
adverse ruling, an exception preserves that question of 


law for the consideration of an 
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appellate tribunal. After that adverse decision the de- 
fendant may argue to the jury that its guilt is not shown 
by a preponderance of the evidence, which is purely a 
question of fact, and the submission of that question of 
fact to the jury by instructions offered by the defendant 
does not waive the question of law already passed upon 
by the court where the defendant’s rights have been 
properly preserved. This has been the universal prac- 
tice in this State for many years and will not now be 
disturbed.’ ’’ 

As to the first, second and third counts in the decla- 
ration the intention to do harm is of the essence of an 
assault. (Johnson v. Englehardt, 256 Ill. App. 557; Pax- 
ton v. Boyer, 67 Ill. 132; 2 Greenleaf on Evidence, sec. 
83; Kennedy et al. v. People, 122 Ill. 649; Razor v. Kin- 
sey, 55 Ill. App. 605; Gilmore vy. Fuller, 198 Ill. 143; Nich- 
ols v. Colwell, 113 Ill. App. 219; Shanley v. Wells, 71 Ill. 


78.) 
There is no testimony in this case that justifies a 


charge of assault. 

The fourth count charges that the injuries were will- 
fully and wantonly inflicted by plaintiff in error. It has 
been held that 

‘* “Tn order that one may be held guilty of wilful or 
wanton conduct, it must be shown that he was conscious 
of his conduct, and conscious, from his knowledge of 
existing conditions, that injury would likely or probably 
result from his conduct, and that with reckless indiffer- 
ence to consequences he consciously and intentionally 
did some wrongful act or omitted some known duty which 
produced the injurious result. In order to establish wan- 
tonness it is not necessary to show an entire want of 
eare. The violation of a statute does not constitute a 
wilful wrong. A wilful injury will not be inferred when 
the result may be reasonably attributed to negligence 


or inattention.’ 29 Cye. 510.’’ 
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Lamarre v. C., C., ©. & St. Louis Ry. Co., 217 Ill. App. 
305. (Grinestaff v. New York Cent. R. R. Co., 253 Ill. 
App. 596; Powell v. Kempton, 231 Ill. App. 384; Browne 
v. Siegel, Cooper & Co., 191 Ill. 226; Streeter v. Humric- 
house, 261 Ill. App. 564; Nosko v. O’Donnell, 260 Ill. App. 
544; Illinois Central R. R. Co. v. Hicher, 202 Ill. 563.) 
There was no testimony submitted in this case tending 
to show that plaintiff in error was guilty under the 
fourth count in the declaration. 

The remainder of the counts are based upon negli- 
gence. An act based upon negligence and one based 
upon willfulness are independent and diverse causes of 
action, fundamentally different, and proceed from dif- 
ferent principles. (I. €. R. B. Co. v. Hicher, 202 Hl. 556; 
Grinestaff v. New York Cent. R. R. Co., supra; Robbins 
v. Illinois Power & Light Corp., 255 Ill. App. 124; Burns 
v. C. & A. BR. Co., 229 Tl. App. 170; Streeter v. Humric- 
house, 261 Ill. App. 556.) And it has been held that 
where the declaration contains some counts charging 
general negligence and others charging willful and wan- 
ton conduct and the evidence being insufficient to sus- 
tain the latter, a judgment upon a general verdict must 
be reversed as the injury cannot be caused willfully and 
negligently at the same time. (Streeter v. Humrichouse, 
supra; Grinestaff v. N. Y. Cent. R. R., 253 Ill. App. 589; 
Wailldren Express Co. v. Krug, 291 Ill. 472; Stoike v. 
Bonasera, 243 Ill. App. 281; Burns v. Chicago & Alton 
Railroad Co., 229 Ill. App. 186.) 

Under the ordinance of the city of Decatur defend- 
ant in error, when injured, was in a place and situation 
where she had no right to be and was there at her own 
peril, as plaintiff in error had the right of way. 

According to Causey’s testimony, defendant in error, 
when struck was about two feet west of the west rail of 
the street car tracks, and according to the proofs de- 
fendant in error was 
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about four inches west of the west line of the street 
ear. The west side of the street car was the south 
line drive for machines going south on Twenty-second 
Street. There are no proofs in the record that defendant 
in error at any time looked to the north, on the west side 
of the street car, for an approaching car, as it became 
her duty to do. Proof of due care must be affirmatively 
shown by the evidence. (Dee v. City of Peru, 343 Ill. 41; 
Butler v. Illinois Traction Inc., 253 Ill. App. 143; Illinois 
Central R. R. Co. v. Oswald, 338 Ill. 270; Engstrom v. 
Olson, 248 Ill. App. 480; Calumet Iron & Steel Co. v. Mar- 
tin, 115 Ill. 368; Werk v. Illinois Steel Co., 154 Ill. 432; 
Urban v. Pere Marquette R. Co., 266 Ill. App. 152.) Coun- 
sel for defendant in error cite Mulligan v. Andel, 245 Ill. 
App., 132, as a similar case on the facts, but we have ex- 
amined that case and the facts in that case are not the 
same as the facts in this case. Even if it is shown that 
plaintiff in error may have been guilty of negligence in 
the case at bar, it is equally established by cogent proof 
that defendant in error was guilty of contributory negli- 
gence which contributed to the proximate cause of her 
injury. Accordingly, the judgment of the Circuit Court 
of Macon County is reversed with a finding of fact. 

Reversed. 

The clerk will incorporate as a part of the judgment 
in this case the following finding of fact: 

We find as facts in this case that the plaintiff in 
error did not assault the defendant in error, as set forth 
in the first, second and third counts in the declaration, 
and that the plaintiff in error did not willfully and wan- 
tonly injure the defendant in error, as set forth in the 
fourth count in the declaration, and we further find as 
a fact that defendant in error was guilty of contributory 
negligence which contributed to the proximate cause of 
her injury. 


Page 23 


/ 


IV 


General No. 8670 Agenda No. 14 
OCTOBER TERM, 1932 
Security Life Insurance Company of America, a Cor- 
poration, Appellant, 
vs. 
Katie Fuchs, Appellee. 


_— Appeal from the Circuit Court of Shelby County. 
~ SHUMTLEFF, J. 


This is an appeal brought by the Security Life In- 
surance Company of America from a decree of the Cir- 
cuit Court of Shelby County, denying the prayer for an 
injunction against the collection at law of a certain in- 
surance policy. 

On September 30, 1930, the Security Life Insurance 
Company of America, a corporation, issued its policy 
to Goldie Fuchs, an unmarried girl, upon her written 
application in two parts, dated September 22, 1930, and 
September 26, 1930, with a later amendment on Novem- 
ber 5, 1930. 

Applicant died on February 27, 1931, following nor- 
mal birth to her of a normal child on February 21, 1931, 
being four months, twenty-six days after date of appli- 
cation. Katie Fuchs was named as beneficiary in said 
policy. 

No suit being filed against the Company within one 
year from date of policy, the company, on the last day 
within such year, filed its bill in equity to cancel said 
policy for fraud. A common law suit thereafter being 
filed, a supplemental and amended bill was filed by com- 
plainant, issue was joined, praying that said suit be en- 
joined, and cause was heard by the chancellor, who de- 
nied the prayer to cancel said policy and appellant prose- 


cutes this appeal. 
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The bill, after alleging due incorporation of appel- 
lant in Virginia and its being duly licensed from July 1, 
1930, to July 1, 1931, to transact business in Illinois, 
alleged that on September 22, 1930, Goldie Fuchs made 
written application for life insurance policy of one thou- 
sand dollars, designatuing her mother, Katie Fuchs, as 
beneficiary therein; that in said application said Goldie 
Fuchs answered certain questions as follows: 

“Q. Is menstruation normal? 

“A. Yes. 

*““Q. Date of last? 

“A. August 25, 1930. 

‘““Q. Are you now pregnant? 

“EK” NO:?? 

Appellant alleged that said application was by its 
terms a part of said policy and that the policy was not 
to be in effect unless delivered to said Goldie Fuchs when 
the latter was in good health. 

It was further averred in the bill that the company 
relied upon the statements so made in such application 
and issued its policy, No. 125,002, to her, in reliance upon 
her said statements, and that said Goldie Fuchs intend- 
ed the company to rely on same; that the statements 
were false; that Goldie Fuchs had not had her last 
menstruation on August 25, 1930; that her menstruation 
was not normal, and that she was and had been pregnant 
for some months prior to the date of her said statement 
of facts. Further, that said Goldie Fuchs knew said 
statements to be then false and untrue, knew what her 
condition was and that she made said statements and 
concealed her said condition for the purpose of inducing 
the company to issue said policy; that the company was 
thereby induced to and did issue said policy, which it 
would not have 
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done had the truth of said matters been made known to it. 
Further, that the said matters were and are material to 
the risk assumed, and that the policy is and was there- 
fore void by reason of fraud and mistake; that said 
Goldie Fuchs died February 27, 1931, five months after 
making said statements as a result of infection follow- 
ing the birth of a child; that by its terms said policy 
would be incontestable on the ground of matters alleged 
after one year from its date; that it is the purpose of 
appellant to bring no action until such year has passed, 
thereby seeking to deprive the company of its defense to 
said policy; further, praying that appellant be enjoined 
from filing suit to collect on said policy. 

After the bill herein was filed and more than one 
year after the date of the policy, a common law action 
was filed by Katie Fuchs, the beneficiary in said policy, 
against said company, and thereafter an amended and 
supplemental bill was filed by appellant to enjoin the 
prosecution of said common law suit, said policy of in- 
surance being therein set forth in haec verba. 

A demurrer to the original bill was overruled. A 
motion to strike the supplemental bill was denied. Ap- 
pellee filed her answer to said original and supplemental 
bill as amended, wherein she admitted appellant is en- 
gaged in a general life insurance business with its prin- 
cipal office in Chicago; that the application in said policy 
contains the questions and answers alleged, and that said 
application is a part of said policy and admits the death 
of Goldie Fuchs; admits tender of refund of premium; 
admits that said policy is substantially set forth in ap- 
pellant’s bill. Appellee denies appellant’s capacity to 
institute its said suit; denies that the statements con- 
tained in said policy were false, and denies that Goldie 
Fuchs knew them to be false or knew what her physical 


condition was; denies Goldie Fuchs made statements 
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and concealed her true condition for the purpose of in- 
ducing the company to issue said policy, and avers that 
the statements so made by Goldie Fuchs were true to the 
best of her knowledge, information and belief. Appellee 
further avers that said Goldie Fuchs was then in good 
health and that said statements were representations 
and not warranties. 

Replication was filed and a stipulation entered of 
record, whereby it was agreed that the decree in this 
cause should be determinative of the judgment to be 
entered in the common law action. Hearing was there- 
upon had in open court, before the chancellor, and a de- 
cree rendered denying the prayer to cancel said policy 
and to enjoin collection at law on said policy. From this 
decree appellant prosecutes its appeal. 

On page two of the policy it is provided: ‘‘INCON- 
TESTABILITY. 1. THIS POLICY SHALL BE IN- 
CONTESTABLE AFTER ONE YEAR FROM ITS 
DATE, except for non-payment of premiums and for 
violation of the conditions of this policy relating to the 
military or naval service in time of war as provided in 
the disability and double indemnity clauses, if any. All 
statements made by the insured shall, in the absence of 
fraud, be deemed representations and not warranties, 
and no such statement shall void this policy unless it is 
contained in the written application therefor and a copy 
of such application shall be attached to the policy when 
issued.”’ 

Tt has been held that the language of an application 
to make the statements therein warranties must be so 
clearly and unequivocally expressed as to leave the court 
no other alternative but to construe the statements to be 
warranties. (Briggs v. Bankers Accident Insurance Co., 
214 Ill. App. 186; Minn. Mut. Life Ins. Co. v. Link, 230 
Til. 276.) 

It has also been held that the fact that assured was 
pregnant 
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when she answered in the application that she was not, 
would not make her answer fraudulent unless she knew 
of her condition, and where a witness for the insurer 
testified that assured might have been pregnant and not 
have known it, it cannot be held that her answer was 
fraudulent. Rataj v. Providers Life Assurance Co., 221 
Til. App. 466. 

The issue in this case is an issue of fact whether 
Goldie Fuchs answered the questions in the application 
falsely, knowing such answers to be false. There is no 
question but that Goldie Fuchs was pregnant when she 
signed the application, but the question is, did she know 
she was pregnant and knowingly answer the questions 
falsely. 

On September 25, 1930, Goldie Fuchs made applica- 
tion to appellant for a policy of life insurance in the sum 
of one thousand dollars containing the following ques- 
tions and answers: 

“‘. Is menstruation normal? 

Ho AV Ves. 

““Q. Date of last? 

“A, August 25, 1930. 

“<Q. Are you now pregnant? (If so, how far ad- 
vanced?) 

SSA) No.2? 

Followed by the statement, ‘‘To the best of my 
knowledge and belief I am in good health. It is hereby 
agreed: That the foregoing statements and answers are 
full, complete and true and shall in the absence of fraud 
be deemed representations and not warranties and are 
offered to the company as a consideration of the con- 
tract,’’ ete. 

Appellant, neither in its original bill nor its supple- 
mental bill, alleges that these answers or statements are 
warranties, and it was not contended on the trial of the 
case in the Circuit court that they were warranties, but 


on the other hand it was 
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conceded by appellant that they were representations. 

On the allegation in appellant’s bill that the insured 
was not in good health at the time of the payment of the 
first premium and the delivery of the policy in question 
to her, appellant offered no testimony except that which 
established the fact that she was then pregnant. The un- 
contradicted evidence of Dr. W. G. Turney and Dr. Theo- 
dore Thompson was to the effect that normal pregnancy 
is a physiological condition as distinguished from a 
pathological condition and that a woman normally 
pregnant is in good health. Dr. W. G. Turney, medical 
examiner for appellant, testified that the insured ap- 
peared in every way normal at the time he made the 
medical examination and Dr. J. M. Little testified that 
her pregnancy was normal at the time he observed her 
and that she gave birth to a normal child. 

The bill alleges that the answer ‘‘yes’’ to the ques- 
tion, ‘‘Is menstruation normal?’’ is false; that the 
menstruation of the insured was not normal and that 
said answer was made by the insured knowing that the 
same was false; that the answer, ‘‘ August 25, 1930,’’ to 
the question, ‘‘Date of last menstruation,’’? was false; 
that the insured knew of its falsity at the time of mak- 
ing said answer; that the answer ‘‘no’’ to the question, 
“‘Are you now pregnant? (If so, how far advanced)’’ 
was false; that the insured knew said answer was false 
at the time of making the same. 

In order to sustain its contention that the answers 
to the questions above set forth were knowingly false 
when made by the applicant, appellant offered the evi- 
dence of Dr. C. H. Gulick, a graduate of an eclectic 
school, who testified in effect that some time during the 
month of January, 1931, Goldie Fuchs, the insured, with 
her aunt, Carrie Robison, called on him professionally 
and in a conversation in which Carrie Robison did most 
of the talking, it was said in substance by the said Carrie 
Robison, in 
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the presence of the said Goldie Fuchs, that the said 
Goldie Fuchs was pregnant and had not menstruated 
since the preceding May. This conversation was specific- 
ally denied by Carrie Robison. 

Dr. J. M. Little, a witness for appellant, testified 
that Goldie Fuchs and Carrie Robison called at his so- 
called maternity home in Pana, Illinois, in November of 
1930; that Carrie Robison said, in substance, that Goldie 
Fuchs had not menstruated since the preceding May and 
that from said statement of Carrie Robison, together 
with a physical examination which he made and the state- 
ment of Goldie Fuchs that she had for a short time previ- 
ous thereto felt movement, determined that she would be 
confined on or about February 7, 1931. Carrie Robison 
specifically denied making any statement to Dr. Little to 
the effect that the insured had not menstruated since the 
preceding May and further denied that any such conver- 
sation took place. Dr. Little was unable to fix the time 
of the conversation other than it was some time in No- 
vember; he had kept no record of it and stated that he 
was testifying purely from memory. 

On behalf of the appellee the statements made by the 
applicant in said application were in evidence and eight 
responsible business men, who had known the insured for 
many years prior to her death, testified that she bore a 
good reputation for truth and veracity among her neigh- 
bors and associates in the community where she resided. 
In addition to this her aunt, Carrie Robison, testified 
that the insured had lived in her home throughout the 
year of 1930 and that she did not know anything con- 
cerning the pregnancy of the insured until during the 
latter part of November when the insured told her that 
she had just found out that she was pregnant. Carrie 
Robison further testified that up until November of 1930 
Goldie Fuchs was a girl of happy and care-free disposi- 


tion, but that during the month of November she became 
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melancholy and morose and frequently indulged in fits 
of crying, and upon the insistence of the said Carrie 
Robison, she finally told her about having discovered 
that she was pregnant. 

Edna Yoder, a sister of the insured, testified that 
she worked at the same machine with her in the Ely- 
Walker Garment factory in the summer and fall of 1930; 
that at the time of the menstrual periods of the said 
Goldie Fuchs she suffered with cramps and was on some 
occasions indisposed to the extent that she was not able 
to work the entire day. Edna Yoder further testified 
that shortly prior to the 29th of September, 1930, the 
time being fixed by the witness from memory as some 
time earlier in September, the menstrual period of the 
insured came on while they were working together at the 
garment factory and that she loaned to the insured a 
nickel which was inserted in a vending machine for the 
purchase of a sanitary napkin to properly care for her 
condition. Edna Yoder further testified that the insured 
was happy and jovial and care free up to the late fall of 
1930, at which time she became melancholy and sad. 

Fred Brack, the employer of the insured, Kmma 
Dilley, a co-worker with the insured, and Ross Robinson, 
an uncle of the insured, all testified that the insured was 
happy and jovial and care free until some time in Novem- 
ber of 1930, when she suddenly became sad and melan- 
choly and finally avoided associating with other people. 
Doctors Turney, Hulick and Thompson all testified 
in substance that it was not uncommon for women to con- 
tinue to menstruate after pregnancy and that in some 
cases they would menstruate throughout the entire per- 
iod of gestation; that the period of time elapsing from 
conception to the discernment by the expectant mother of 
movement varied from a few weeks to five and one-half 
months, and that pregnancy was not necessarily appar- 


ent to the mother 
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until movement is felt and in many cases could not be 
diagnosed by a physician until four and one-half or five 
months had elapsed from the time of conception. 

There is no provision in either the policy or the ap- 
plication making any statement of the applicant a war- 
ranty. The words ‘‘statement,’’ ‘‘agreed’’ and ‘‘con- 
tract’’ are frequently used in the policy and application, 
and by the express provisions of both all statements 
made by the applicant shall, in the absence of fraud, be 
deemed representations and not warranties. 

On February 7, 1931, Goldie Fuchs entered the 
maternity hospital of Dr. Little and on February 21, 
1931, gave birth to a child, who within a few days sick- 
ened and died. On February 27, 1931, the insured died 
from the effects of peritonitis. 

Dr. J. M. Little testified that he had not made the 
statement to Carrie Robison, Oka Robison and Ross 
Robison that if he could have had the insured for treat- 
ment some time sooner he could have relieved her of her 
pregnancy without any trouble, and that a number of 
girls, some of them high school girls, had come down 
from Taylorville and that he had relieved them of their 
pregnancy. Hach of these witnesses testified that Dr. 
Little had made this statement or the substance of it to 
them when they were at his maternity home. 

It is held that a woman in normal pregnancy is in 
a condition of good health. (Knights & Ladies of Secur- 
ity v. Glenn (Fla.) 80 So. 516; 2 A. L. R. 1503.) The 
court holds in the last case: ‘‘‘A physiological econdi- 
tion with reference to a human being is a normal condi- 
tion. A pathological condition is a diseased condition. 
It is not possible for a physiological and a pathological 
condition to exist at one and the same time with refer- 
ence to the same subject-matter in one person. The con- 
dition of a woman who is pregnant, in a state of normal 
pregnancy, is physiological. A person who is in a physi- 


ological condition of 
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health is in good health. . . . If a woman was pregnant, 
and examination was made of the urine, and that examin- 
ation disclosed no albumen and no casts, I would say she 
was in a normal condition.’ ”’ 

We have read all of the testimony and we cannot say 
that the proofs do not support the decree dismissing the 
original bill and the supplemental bill of complaint. The 
chancellor saw and heard the witnesses. The facts were 
sharply controverted. His findings were based upon the 
credibility of the various witnesses appearing before 
him. The chancellor, who heard the witnesses testify in 
open court, is better able to determine the credibility and 
weight to be given the testimony than a reviewing court. 
In this State the rule is too well settled to require or 
justify the citation of authorities, that where a decision 
depends upon the credibility of witnesses the finding of 
the chancellor will not be reversed unless it is clearly 
manifest that a palpable error has been committed. 
(Mosbacher v. Mees, 347 Ill. 115; Pribyl v. Pribyl, 250 Il. 
App. 351.) 

Accordingly, the decree of the Cireuit Court of 
Shelby County is affirmed. 

Affirmed. 
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Gen. No. 8681 Agenda No. 23 


OCTOBER TERM, 1932 


Petrinelle Deltuva, Appellee, 
—_vV— 


Albert Yuochunas, Appellant. 
Appeal from the Circuit Court of Vermilion County. 
SHURTLEFF, J. 


The action is trespass on the case to recover dam- 
ages for personal injury. The appellee is Petrinelle 
Deltuva and the appellant is Albert Yuochunas. This 
is a guest case within the terms of the statute enacted in 
1931, par. 43 of the Motor Vehicle Act, which forbids a 
recovery except in such cases as the injury is due to the 
willful and wanton misconduct of the driver or owner. 

The car in which appellee was riding was a Ford 
sedan. It was occupied by Miss Deltuva, who sat on the 
back seat with the appellant, and a young lady named 
Sanders, who sat with Rubis, the driver. Miss Sanders 
lived in Georgetown, about ten miles south of Danville, 
while the other three lived in Westville about six miles 
south of Danville. The highway is known as No. 1, runs 
north and south and at the place in question is straight 
and level. The improved portion is paved to a width of 
about twenty feet. At the time in question it was under- 
going repairs and the west half was barricated for about 
four hundred feet. This barricade extended northward 
to about four or five hundred feet from the south limits 
of Westville, which closed the south-bound traffic lane 
and permitted one-way passage on the east half of the 
pavement, leaving for travel a width of about ten feet. 
The shoulder 
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on the east side of the pavement, according to the decla- 
ration, was six inches lower than the pavement and a 
pile of loose dirt had been dumped on it. 

The party with whom appellee was riding had been 
to a motion picture show in Danville and had gone to 
Georgetown, taking the Sanders girl home, and were re- 
turning to Westville, travelling north. After passing the 
barricade to a point stated to have been about two hun- 
dred feet from the village limits, another car was en- 
countered, driven by a young man named Varner. At 
this point a collision occurred as a result of which the 
Ford came to rest upside down five or six feet west of 
the pavement and about the same distance north of the 
Varner car and the Varner car was more or less on the 
west side of the pavement. 

The collision did not occur head-on but as described 
by Varner in a sort of northwest angle. The damage to 
the Varner car was largely on its right side. Varner’s 
version is that he was on his own side of the road and 
that appellant’s car turned suddenly to the left in front 
of him. 

Rubis and Yuochunas say that as the Varner car 
approached it was on the east half of the road and when 
the collision was imminent the driver, for the purpose of 
avoiding the crash, turned to the left to get out of its 
way. The time of the accident was midnight, November 
15, 1931. 

As stated, the case is based upon wanton and wilful 
negligence. The averments in the declaration are that 
the Yuochunas car was driven through the single lane 
at a speed of fifty miles an hour and at a like speed for 
the next two hundred feet; that the driver then turned 
his automobile to the left in an attempt to pass the auto- 
mobile of said Varner and then and there wantonly and 
willfully drove his automobile against the automobile of 


said Varner, wantonly and willfully injuring appellee. 
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Appellee was unable to give any evidence as to just 
how or why the accident happened. She testified to the 
speed, but did not see the Varner car until it was so 
close that the only description she could give was that 
‘‘the collision and the turning to the left and the sight of 
the Varner car happened immediately—quick as a flash.’’ 

Appellant, by his counsel, presented motions for a 
directed verdict at the close of appellee’s case and again 
at the close of all the evidence, urging that the evidence 
was not sufficient to prove that the injury was wantonly 
and willfully inflicted. 

Miss Deltuva testified that the car several times went 
off of the shoulder on the right hand side, but the evi- 
dence does not show what the occasion was nor that it 
occurred near the place of the accident. On cross-exami- 
nation she stated that she told Albert to be careful, but 
what the occasion was or where it was said the record 
leaves to conjecture. 

The verdict was for fifteen hundred dollars and 
judgment was entered for that amount after the motion 
for a new trial was denied. Appellant has brought the 
record to this court by appeal for review. 

The only testimony in the record tending to show 
any willful and wanton injury was given by Elmer 
Varner, who was driving the other car. He testified: 
As this car approached me it was on the west side of the 
pavement. I was driving south and the other car was 
coming north and he turned in front of me just as he 
got tome. When he turned in front of me I was on the 
west half of the pavement. I put on my brakes. They 
are four wheel brakes and were in good order; put them 
on almost at the same time as the collision. The other 
car nicked my left fender and tore the radiator off and 


knocked the right wheel down and tore the hood 


Page 3 


off and broke the windshield and frame of my car on the 
right side. The wheel which was broken down was the 
right front wheel. The tire and rim were knocked off 
and there were several spokes left. 

At the time of the collision my car was headed south 
and the other car was headed northwest. The collision 
was not head on. It hit me ‘‘at a kinda northwest 
angle.’’ The Ford car jumped over the engine of our 
ear and into the ditch. I do not think my car moved 
over a foot or two; it stopped instantly. 

As I approached I had my dimmers on. I think the 
other fellow had on his bright lights. After the acci- 
dent, I observed the position of the Ford car. It was 
turned over in the ditch about six feet north of my car 
and in the ditch about six feet west. I was driving 
around thirty miles an hour. 

Appellant and Rubis each testified that appellant’s 
car, in which appellee was riding, was at all times on the 
right hand side of the road going north until they ap- 
proached the Varner car, which was travelling on the 
left hand side of the road and was over the black line, 
and that Rubis was compelled to veer his car to the left 
to avoid a head on collision. 

Other disinterested witnesses placed the location of 
the cars after the accident as set out in the statement 
and the proofs. 

The testimony of appellant and Rubis is somewhat 
corroborated by the impossible story told by Varner as 
to appellant’s car ‘‘jumping over the Varner car.’’ The 
testimony of Varner in some particulars does tend to 
show a willful and wanton injury, but upon going care- 
fully over all the proofs we conclude the verdict and judg- 
ment are against the manifest weight of the testimony, 
upon which ground appellant has assigned error. 

Varner has also a suit pending against appellant 


erowing out of this accident. 
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Some complaint is made as to certain of the instruc- 
tions given for appellee. As the case is to be remanded 
for another trial, doubtless any errors in the instructions 
will be corrected. 

For the reasons stated, the judgment and verdict of 
the Cireuit Court of Vermilion County are reversed and 
the cause remanded for another trial. 


Reversed and Remanded. 
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General No. 8690 
OCTOBER TERM, 1932 
Edward J. Cullinan, Appellant, 


Agenda No. 32 


v. 
Richard A. Cullinan, Appellee. 
Appeal from the Cireuit Court of Tazewell County. 
SHURTLEFF, J. 

This is a suit brought by appellant against appellee 
to recover the pay for certain gravel, claimed to have 
been sold by appellant to appellee. 

The declaration consists of the common counts and 
was filed April 23, 1930. With the declaration was filed 
an affidavit of claim made by the plaintiff which states 
that ‘‘the demand of the plaintiff is for gravel sold to 
the defendant, and that there is now due from the de- 
fendant to the plaintiff, after allowing all just credits, 
deductions and set-offs, the sum of $2,250.56.’’ 

A bill of particulars was filed, as follows: 

‘“‘Richard A. Cullinan to Edward J. Cullinan, Dr. 
To 11,252.8 cubic yards of gravel at 20ce per cubic yard, 
$2,250.56, furnished by the plaintiff to the defendant be- 
tween the months of August and December, 1928.’’ 

On October 1, 1930, appellee filed the general issue 
and two special pleas. No affidavit of meritorious de- 
fense was filed with the pleas. On motion to strike pleas 
for failure to file affidavit of merits, the appellee, on 
December 2, 1931, filed his affidavit of meritorious de- 


fense, wherein he states: 
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‘‘That the defendant herein never purchased gravel 
from the plaintiff between the months of August and 
December, 1928; and further never agreed during this 
time to purchase any gravel from the plaintiff; and fur- 
ther never accepted, received or ever took any gravel 
belonging to the plaintiff during this time.”’ 

Plaintiff filed a motion to strike the special pleas 
and thereupon appellee withdrew the special pleas and 
filed an additional affidavit by leave of court, as follows: 

‘“‘That the defendant herein never purchased gravel 
from the plaintiff between the months of August and De- 
cember, 1928, or any other time; and further never 
agreed during this time to purchase any gravel from the 
plaintiff; and further never accepted, received, or ever 
took any gravel belonging to the plaintiff during this 
time. * * * That the plaintiff herein was in possession 
of a farm owned by John Fitzgerald, now deceased, in 
sections 11 and 14, Dillon Township, and that the defend- 
ant herein took some gravel from said farm on an 
arrangement with John Fitzgerald, now deceased, whom 
this defendant understood and believed owned said 
farm, and the plaintiff herein was present and in 
possession of this farm at the time the defendant took 
some gravel, and saw the defendant deal with the said 
John Fitzgerald and take said gravel from the premises, 
and the plaintiff never informed the defendant that he, 
the plaintiff, claimed any right or interest in the gravel, 
or in the property except as tenant, and the plaintiff 
knew that the defendant was dealing with John Fitz- 
gerald as owner, and never at any time informed the de- 
fendant that he claimed to be owner. Therefore, the 
plaintiff herein is, because of his actions heretofore set 
forth, estopped from making any claim against this de- 
fendant.’’ 
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Upon a trial by jury there was a verdict and judg- 
ment for appellee and appellant has appealed. 

In order to understand the nature of the issues in 
this case, we subjoin the statement of the case by appel- 
lant and the facts which his proofs tended to establish. 

Edward J. Cullinan, appellant, is a farmer and for 
many years prior to May 17, 1928 was a tenant on the 
farm from which the gravel for which this suit was 
brought was taken. Prior to this date the farm was 
owned by John Fitzgerald, who was a half brother of 
appellant. The appellee, Richard A. Cullinan, is a 
nephew of appellant. 

On May 17, 1928, the appellant agreed to purchase 
the farm, consisting of 560 acres, from John Fitzgerald. 
The consideration for the purchase of the farm was 
seventy thousand dollars. Fifteen hundred dollars was 
to be paid in cash and the indebtedness of $23,500 and 
interest owing to appellant by John Fitzgerald was to be 
canceled and the balance of $44,800 was to be secured by 
a mortgage on the farm. On May 22, 1928, John Fitz- 
gerald and wife executed a deed conveying said farm to 
the plaintiff. The deed is dated May 22, 1928, and pur- 
ports to be acknowledged on June 2, 1928. On May 23, 
1928, the appellant and his wife made and executed their 
trust deed to John Fitzgerald, as trustee, conveying said 
farm to him by such trust deed to secure the balance of 
said purchase price of $44,800, which was the amount 
to be secured by mortgage agreed upon in the purchase 
of the farm by appellant. This trust deed was 
acknowledged on May 23, 1928. At the time the deed was 
made from John Fitzgerald and wife to the appellant and 
the trust deed from the appellant and wife to Fitzgerald, 
appellant did not have the notes evidencing the indebted- 
ness of John Fitzgerald to him, and Fitzgerald then sug- 
gested to appellant that appellant and his wife execute 


a deed for the farm back to Fitzgerald, to be 
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held by him and not recorded until the notes could be 
turned over to him, and, with this understanding, the 
deed, appellee’s exhibit 1, was made, bearing date and 
acknowledged on May 23, 1928. 

After the deed from Fitzgerald to appellant was 
executed it was delivered to appellant and upon sugges- 
tion of Fitzgerald that he would have the deed recorded 
appellant left it with him for that purpose. The deed 
from Fitzgerald to appellant and the trust deed from 
appellant to Fitzgerald were filed for record June 13, 
1928. Appellant examined the records on June 15, 1928, 
to ascertain if the deed from Fitzgerald to him had been 
recorded and he found it had been. 

The deed, appellee’s exhibit 1, from appellant and 
wife to John Fitzgerald, was not filed with the deed and 
trust deed and was not on record when appellant ex- 
amined the records on June 15. It was filed for record 
on June 18, 1928. Appellant did not know that this deed 
had been filed for record until September 23, 1928, the 
day after Fitzgerald made the assignment for the benefit 
of his creditors. It does not appear from the record that 
the appellee, Richard A. Cullinan, had any knowledge of 
the deed from Edward J. Cullinan to John Fitzgerald 
except such information as he obtained from the appel- 
lant in a conversation at Tremont in September, 1928. 

Appellant continued in the possession of the farm 
and did not pay any rent on the farm after March 1, 
1928. He farmed the farm and claimed to own it. On 
September 22, 1928, John Fitzgerald made an assign- 
ment for the benefit of his creditors. This assignment 
was in the form of a deed of assignment and was filed 
for record on September 22, 1928, and duly recorded in 
the Recorder’s office of Tazewell County. The assign- 
ment was a general assignment of all his property of 


whatsoever kind and character without 


Page 4 


specific description of either real estate or personal prop- 
erty. After this assignment and on September 27, 1928, 
the appellee was awarded the work of the graveling of 
several miles of road in Tazewell County in the vicinity 
of the Fitzgerald farm. A short time after this work 
was let to appellee and on or about October 3, 1928, the 
appellee came to the home of the appellant on the Fitz- 
gerald farm where he was living and asked appellant if 
he would sell him gravel and told him that he would like 
to get the gravel because it was handy to the contract he 
had. Appellant gave him no definite information at that 
time, but appellee returned two or three days later and 
again inquired if appellant would sell him the gravel and 
at that time appellant told him that no gravel would go 
out of the place less than twenty cents a yard and the 
appellee agreed to pay the twenty cents per yard. On 
account of the assignment of John Fitzgerald for the 
benefit of the creditors and the fact that appellant had 
recently learned that the deed he had given to Fitzgerald 
which Fitzgerald agreed to hold and not record, had 
been recorded, the appellant then stated to appellee that 
he did not know whether he would be allowed to collect 
for the gravel, the deed being recorded. Appellee then 
told appellant that ‘‘whenever this is settled I will pay 
whoever is entitled to the gravel, twenty cents a yard for 
it.’”’ Appellee then subcontracted the hauling of the 
gravel and a short time afterwards the removal of the 
gravel purchased by the appellee was commenced and 
was completed in the latter part of November, 1928. 
The amount of the gravel removed by appellee by the 
subcontractors was 11,252.8 yards. For this appellant 
should receive $2,250.56. On account of the deed from 
appellant to Fitzgerald being recorded and of the assign- 
ment of Fitzgerald for the benefit of his creditors the 
appellant pursuant to the agreement of appellee that ‘‘he 
would pay whoever was entitled to it,’’ made no further 


demand on appellee 
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for the pay for the gravel. 

In November, 1928, John Fitzgerald was adjudged a 
bankrupt. Mr. Champion was the acting trustee. Ap- 
pellant filed his suit to set aside deed in the Federal Court 
against the trustee in bankruptey and John Fitzgerald 
and others to recover the farm purchased by appellant 
from Fitzgerald, from which the gravel in question was 
removed. This suit was pending in the years 1929 and 
1930. After this suit was filed, an agreement was reached 
between appellant and the trustee in bankruptey which 
was approved by the order of the referee in bankruptcy, 
wherein the trustee in bankruptcy was authorized to con- 
vey to appellant the Fitzgerald farm and thereafter on 
March 24, 1930, the said trustee in bankruptcy by 
trustee’s deed conveyed said farm to appellant, which 
deed was filed for record April 7, 1930. The order ap- 
proving the settlement of the suit in the Federal court 
and the sale and transfer of the interest of said trustee 
in bankruptcy to appellant also disposed of the claim to 
the gravel as follows: 

‘“‘Tt is further ordered that the claim or account 
scheduled by said bankrupt against R. A. Cullinan for 
gravel taken, or removed from said premises, and all 
rents from said premises and the proceeds thereof except 
the proceeds of such rents heretofore received by said 
trustee be released to the said Edward J. Cullinan as his 
property, pursuant to the provisions of said proposition 
for the sale and conveyance of said premises.’’ 

On April 8, 1930, the next day after appellant had 
filed his deed for record, appellant met appellee on the 
street in Tremont and told him that he had come to 
settle for the gravel; Appellee then told appellant that 
he would not pay for it until he had to and then he 
wouldn’t pay but ten cents a yard. This ended the nego- 
tiations between appellant and appellee and resulted in 


the filing of this suit. 
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Appellee denied that he ever purchased any gravel 
from appellant, or ever had any of the conversations 
with appellant that were claimed, but testified that he 
purchased the gravel either the first week in September 
or the last week in August of 1928, and that he purchased 
the gravel from Fitzgerald because Fitzgerald was large- 
ly indebted to him and he expected to apply the gravel 
upon that account. 

Appellee raises the question of estoppel against ap- 
pellant in that appellant stood by and permitted him, ap- 
pellee, to take and haul the gravel and never made any 
claim of ownership. On the suit brought by appellant in 
the United States District Court against Fitzgerald and 
the trustee in bankruptcy of his estate, to recover back 
the title to said lands, appellant produced the record of 
said suit, the compromise settlement that was made and 
the court record of a decree providing as follows: 

“Tt is therefore ordered, adjudged and decreed by 
the court that the said EK. V. Champion, trustee in bank- 
ruptey, be and he is hereby authorized to accept the said 
bid of said Edward J. Cullinan for the sale and pur- 
chase of said above described real estate, in pursuance 
with the terms of said written proposal of sale filed by 
said proposed purchaser, Edward J. Cullinan herein, and 
it is further ordered that the trustee be and he is hereby 
authorized and directed to execute his deed as trustee 
in bankruptcy of the above bankrupt estate, conveying 
all of the interests of said trustee in bankruptcy, and of 
said bankrupt estate in and to the above described real 
estate, to the said Edward J. Cullinan, and in pursuance 
with the written proposal of purchase filed herein by 
said Edward J. Cullinan, upon the said Edward J. Culli- 
nan complying with all the terms and provisions in said 


written proposal of sale. - 
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“‘It is further ordered that the claim or account 
scheduled by said bankrupt against R. A. Cullinan for 
gravel taken, or removed from said premises and all 
rents from said premises and the proceeds thereof ex- 
cept the proceeds of such rents heretofore received by 
said trustee be released to the said Edward J. Cullinan 
as his property, pursuant to the provisions of said propo- 
sition for the sale and conveyance of said premises. 

‘“‘Dated at Peoria, Illinois, this 25th day of March, 
A. D. 1930. 

Carl Behrman, 
Referee in Bankruptey.’’ 

He also produced the deed of the trustee in bank- 
ruptey conveying all of said lands to the appellant in the 
month of March, 1930, which were offered in evidence by 
appellant but upon objection by appellee the court 
sustained the objection and the instruments were ex- 
cluded. The proofs showed that from the transactions 
in May, 1928, appellant had been in the exclusive posses- 
sion of the lands, had paid no rents to anyone and had 
claimed to own them. 

Appellee offered and the court gave appellee’s 
fourth and fifth instructions, as follows: 

‘4. The jury are instructed that if you find from 
the evidence that the plaintiff was not the owner of the 
premises from which this gravel was taken and that 
someone else, other than the plaintiff, owned the prem- 
ises, then in that state of the proof you should return 
a verdict for the defendant.’’ 

“5. The jury are instructed that before you can re- 
turn a verdict in this case for the plaintiff, you must 
find that the plaintiff owned the gravel which was taken 
by the defendant herein.’’ 

Upon the giving of which and the excluding of said 


instruments appellant has assigned error. 
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There is a flat contradiction between appellant and 
appellee as to every detail of the negotiations between 
them. There is no dispute as to the conveyances cover- 
ing the land and the purpose for which appellant ex- 
ecuted the return conveyance to Fitzgerald. At the time 
of the trial Fitzgerald was dead. Appellee’s defense is 
fully stated in his statement as follows: 

“‘The action-is assumpsit, and the plaintiff filed the 
common counts containing the usual formal allegations, 
generally made under this count. Attached to this count 
was the affidavit of claim, that the demand of the plain- 
tiff is for gravel sold to the defendant and that there is 
now due $2,250.56. A motion for a bill of particulars 
was allowed and filed, in which it is set forth that 
11,252.8 eubie yards of gravel at 20e per yard was fur- 
nished by plaintiff to the defendant, between the months 
of August and December, 1928. No other claim of ap- 
pellant is made out in the pleadings, except as set forth 
by the plaintiff in the common counts,—affidavit of claim 
and bill of particulars. 

‘‘The general issue was filed by the defendant, ap- 
pellee herein, and an affidavit of defense setting forth 
two defenses, (1) that the plaintiff did not own the gravel 
in 1928, so that he could not have furnished it to the 
defendant, and (2) that even if he had owned it, he stood 
by and let defendant deal with someone else, and that by 
reason of his silence, he must in any event be estopped 
from claiming this money.’’ 

Appellee testified to the following facts: I talked to 
Edward Cullinan either in the latter part of September 
or the first part of October. The conversation took place 
in the barnyard at the Fitzgerald farm; Edward Culli- 
nan, Fred Fix and myself were present. This was a few 
days after I received this contract, the latter part of 


September or the first part of October. I 
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received the contract September 27th. In that conversa- 
tion I told him that I received a contract to gravel this 
road and I had made arrangements with Fitzgerald and 
he told me I would have to make arrangements with the 
tenant regarding coming through there and I spoke to 
Ed about that. We discussed the Fitzgerald affair. He 
told me to fix up the drive and in driving through to keep 
off the meadow, if we done that, that is all he wanted. I 
asked him what damages I owed him for coming through 
and getting the gravel; he said that was all he expected; 
that I would fix up the road in good shape afterwards. 

Whether appellee purchased the gravel from appel- 
lant and later stated to appellant that he would pay for 
it when it was determined to whom payment should be 
made, were facts to be determined by the jury. Whether 
appellee purchased the gravel from Fitzgerald and so 
stated to appellant, and appellant replied he was only in- 
terested in the repair of the roadway, are among the 
disputed facts to be passed on by the jury. Whether ap- 
pellant was the owner of the land when the gravel was 
sold, was another of the disputed facts requiring the de- 
termination of the jury. 

It is first contended by appellant that appellee can- 
not show estoppel in pais under a plea of the general 
issue, but upon the authority of White v. Central Trust 
Co., 259 Til. App. 74, and Arnold v. Hart, 176 Ill. 442, this 
contention must be overruled. There are numerous au- 
thorities cited by each party on the subject of estoppel 
and much of the briefs and argument are devoted to 
that subject. 

Appellant insists the affidavit of merits does not 
show that appellee was injured in any way, but there was 
no motion to strike. Appellee offered to show upon the 
trial that Fitzgerald was indebted to him, but the court 
sustained objections to that testimony and appellee has 


made no cross assignment of error. The only 
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testimony in the record as to an indebtedness from ap- 
pellee to Fitzgerald, consists of conversations between 
appellee and Fitzgerald as to applying the gravel money 
upon a note. The record contains no proof that there 
was a bona fide debt existing between them, without 
which appellee could not be injured, under the facts in this 
ease. The doctrine of estoppel can be raised only in this 
case when it is established that appellant was the owner 
of the lands and the gravel sold, and that Fitzgerald owed 
a bona fide debt to appellee, upon which debt the pro- 
ceeds of the gravel were a proper subject of application 
by the arrangement of Fitzgerald, with the consent of ap- 
pellant. The facts proven in this case are not sufficient 
to raise that issue. 

Reverting to the proofs, we are of the opinion that 
the court erred in sustaining the objection to the admis- 
sion in evidence of the conveyance and release by the 
trustee in bankruptcy to appellant of the lands from 
which the gravel was taken. One of the issues in the 
case was the ownership of the lands and appellee’s fourth 
and fifth instructions bore directly upon that question 
and directed a verdict. The giving of these instructions 
and the ruling upon the exclusion of evidence are con- 
tradictory rulings. We do not mean by that, that appel- 
lee could sue, under the pleadings in this case, as the 
assignee of the trustee in bankruptcy, but appellant’s 
contention is that by the reconveyance of the lands to 
Fitzgerald, under date of May 23, 1928, (defendant’s ex- 
hibit 1) the transaction was a mere pledge or mortgage 
to Fitzgerald to secure to Fitzgerald the return of old 
notes held by appellant, which Fitzgerald had given and 
agreed not to record this reconveyance. If such is the 
fact, and appellant returned the old notes, it became a 
dead pledge, and no title to said lands ever passed to 
Fitzgerald by said conveyance other than as a mortgage 
pledge. (Fitch v. Wetherbee, 110 Ill. 492; Garden City 
Sand Go. v. Christley, 289 id. 617). 
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Appellant all the time remained the owner of the legal 
and equitable title to said lands, subject to the mortgage 
and the pledge to deliver the old notes. The proceedings 
in the Federal court brought by appellant and the settle- 
ment arrived at, should throw much lght upon the rela- 
tion of appellant to said transactions and as to the owner- 
ship of the lands. The main issues in the case are, 
whether or not appellant sold the gravel to appellee, 
either by himself or an agent, and whether appellant was 
the owner of the lands at the time the gravel was taken. 

For the errors shown upon the record, the judgment 
of the Cireuit Court of Tazewell County is reversed and 
the cause remanded for another trial. 


Reversed and Remanded. 
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General No. 8677 Agenda No. 19 


OCTOBER TERM, A. D. 1932 


S. C. Van Horn, Appellant, 
vs. 


Harry Dorrell, Appellee. 


i 


Appeal from Circuit Court, MeLean County. . 
ELDREDGH, P. J. 


Appellant, S. C. Van Horn, at the time the contro- 
versy involved in this case arose was operating a farm of 
290 acres of land under a lease. He had thereon and was 
the owner of certain farm equipment and live stock used 
by him in his farming operations. On March 1, 1931 he 
entered into a written contract with his son, Chester A. 
Van Horn, as follows :— 

“RARM OPERATION CONTRACT. 


““This Agreement made and entered into this 2nd 
day of March A. D. 1931, by and between S. C. Van Horn 
and Chester A. Van Horn, both of Heyworth, Illinois, as 
parties of the first and second parts, respectively, Wit- 
nesseth: 

‘Whereas, first party has heretofore and is now oc- 
cupying what is known as the Brokaw farm of 290 acres 
in Section One (1) of Funks Grove Township, under a 
lease with the owner, and is possessed of certain live 
stock, farming equipment, feed and seed to continue the 
farming operation of said tract, and 

‘Whereas first party is desirous of turning over to 
second party the active operation of said farm for the 
coming year, under the supervision and direction of first 
party, and 

‘¢Whereas second party is minded to take over said 
farming operation with the equipment belonging to first 
party upon a profit sharing basis, 

‘“‘Therefore for and in consideration of the sum of 
One Dollar ($1.00) paid by second party to first party, re- 
ceipt whereof is hereby acknowledged, and the mutual 
benefit and advantages resulting herefrom to the parties 
hereto, it is hereby stipulated and agreed as follows: 
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‘First: Party of the first part hereby agrees to per- 
mit party of the second part to use under his supervi- 
sion, control and direction all of the equipment, owned 
by party of the first part, now on said premises, consist- 
ing of 7 head of horses, 11 cows and heifers, 5 brood 
sows, and farm machinery and including the necessary 
feed and seed now on the premises, to carry the said live 
stock through the coming farming season, and seed for 
planting, ete., the said live stock, farming equipment, to 
be used and taken care of by the said party of the second 
part in a proper manner as hereinafter more specifically 
set forth. 

‘‘Second: Party of the second part is to take over 
the active work of the farming, caring for the live stock, 
marketing of the crops and produce, and to relieve party 
of the first part from any connection therewith except 
that party of the first part retains the sole management, 
control and direction of how the operations are to be car- 
ried on. 

“Third: Out of the undivided crops grown on the 
said premises, during the coming cropping season, party 
of the second part shall leave as much feed and seed on 
the premises on March 1, 1932, upon the expiration of 
this operating agreement, as he received for use March 
1, 1951, the same when so left to belong to and to be the 
property of the party of the first part. 

“Fourth: It is mutually understood and agreed that 
this is a contract for operation upon a profit sharing 
basis and not as a partnership or lease, and the party of 
the second part shall receive in full payment, settlement 
and satisfaction to him for his services in operating the 
said farm under this contract, one-half of the net pro- 
ceeds from all grains and produce marketed from the said 
place during the year extending from March 1, 1931, to 
March 1, 1932, less the feed and seed which is first to be 
deducted before crop division is made. 

“Wifth: It is mutually understood and agreed that 
second party’s share of the said proceeds shall extend to 
and include one-half of the increase of live stock and 
one-half of the milk and cream that is marketed, and it 
is further understood and agreed that in case any money 
is advanced to party of the second part by party of the 
first part during the period of this contract, it shall be 
repaid to party of the first part out of the share of the 
party of the second part. 

“Sixth: It is further stipulated and agreed that 
party of the second part is to give his personal, individ- 
ual services in carrying out the terms of this contract, 
and shall not depend upon hired help to see that the 
necessary farming and caring of live stock is performed. 

“Seventh: It is further agreed and understood that 
this contract shall be in full force and effect, and shall 
continue for a period of one year from March 1, 1951, 
subject however, to extension or renewal as the parties 
may hereinafter determine, but so far as this contract is 
concerned its date of termination is March 1, 1952. 

‘““Witness our hands and seals, this 2nd day of 
March, A. D. 1931. 

S. C. Van Horn, (Seal) 
Chester A. Van Horn. (Seal) ”’ 
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Chester A. Van Horn took possession of the prem- 
ises under the contract and continued to farm the land 
under its terms until September 17, 1931, when appellant 
served notice on him to quit possession of the farm on 
account of some differences which had arisen between the 
father and the son. When Chester left the farm he took 
with him twenty-six hogs and two calves, which comprised 
one-half in number of the live stock increase. He sold 
nineteen of these hogs to appellee. Appellant instituted 
this suit in replevin to recover them from appellee before 
a Justice of the Peace. Upon an appeal to the Circuit 
Court of McLean County the trial resulted in a verdict 
and judgment for appellee and a writ retorno was or- 
dered. 

By virtue of the second provision of the contract 
Chester A. Van Horn has authority to market the crops 
and produce of the farm. Under the fourth provision 
he was to receive as compensation for his services one- 
half of the net proceeds from all grains and produce 
marketed from the farm, and under the fifth provision his 
share of the proceeds from said farm shall extend to and 
include one-half of the increase of live stock and one- 
half of the milk and cream that is marketed. 

Under the above terms of the contract Chester A. 
Van Horn 
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was authorized and empowered to market the produce of 
the farm including the live stock and he was to receive 
as his own compensation one-half of the increase of the 
live stock raised thereon. When his father saw fit to 
dispossess him of the farm he took nothing therefrom 
except one-half of the increase in the hogs and calves. 
He sold nineteen of the hogs to appellee for $105.00. Ap- 
pellee was an innocent purchaser for value without no- 
tice of the equities, if there were any, between the par- 
ties. Regardless of the other alleged errors we hold that 


the judgment was right and it is therefore affirmed. 
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General No. 8692 Agenda No. 34 
OCTOBER TERM, A. D. 1932 


Kate Albers and Carrie Menken, Appellants, 
vs. 
Tobias N. Rademaker, Remer Rademaker, Ulfret Rade- 
maker and Mary Harms, Appellees. 


Appeal from Cireuit Court, Logan County. 
ELDREDGE, P. J. 


Wibke Rademaker, a widow and resident of Logan 
County, died July 7, 1931 intestate leaving surviving her 
Kate Albers, Carrie Menken, Mary Harms, her daugh- 
ters, and Tobias N. Rademaker, Remer Rademaker and 
Ulfret Rademaker, her sons, as her only heirs at law. 
She died seized of 120 acres of farm land and some town 
lots in Logan County, also personal property of about 
the value of $5,000.00. All of her sons lived in Logan 
County, Mary Harms resided in Tazewell County, Carrie 
Menken in McLean County and Kate Albers in White- 
side County at the time of their mother’s death. 

On July 18, 1931 Kate Albers filed her petition for 
letters of administration upon the estate of her mother 
in the County Court of Logan County. The County 
Court entered an order appointing her administratrix 


of said estate upon filing a bond 
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in the penal sum of $3,000.00. She filed a bond in which 
no penalty was named and the Court inadvertently ap- 
proved it. On July 15, 1931 the three sons of the de- 
ceased filed their petition in the County Court praying 
that said letters of administration granted to Kate Al- 
bers be recalled and cancelled and that letters of adminis- 
tration be issued to some one or more of the children 
of the deceased who were residents of Logan County. 
Upon a hearing upon said petition the County Court en- 
tered an order revoking the letters of administration 
theretofore issued to Kate Albers and vacated its order 
approving said supposed bond. 

On July 30, 1931 the three sons of the deceased and 
the daughter, Mary Harms, filed an additional petition 
in the County Court requesting that Tobias N. Rade- 
maker be appointed administrator. This petition was 
granted and the appointment made. Whereupon an ap- 
peal was taken by appellants to the Cireuit Court which 
sustained the order of the County Court. 

We can see no reason for reversing the judgments of 
the County and Cireuit Courts. The original appoint- 
ment of Kate Albers as administratrix was in fact void 
for the reason that she never lawfully qualified as such 
by filing a proper bond. The County Court could in its 


discretion appoint any one of these 
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children administrator of the estate as neither one had a 
priority of appointment over the other. And as it ap- 
pears that a majority of them desired Tobias N. Rade- 
maker to act as administrator and no sufficient reason 
appearing why he should not act as such it was within 
the discretion of the County Court to so appoint him. 
The judgments of the County and Circuit Courts 


of Logan County are affirmed. 
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General No. 8708 Agenda No. 46 

OCTOBER TERM, A. D. 1932 

Minnie F’. Robinson, Appellant, 

vs. 

Skiles, Rearick and Co., Bankers, Incorporated, a State 

Banking Corporation, Appellee. 

Appeal from Cireuit Court, Cass County. 

ELDREDGE, P. J. 

This is an action in assumpsit brought by appellant to 
recover $7079.17 deposited by her in the Bank of appel- 
lee. The cause was submitted to the Court for trial with- 
out the intervention of a jury and the Court found the 
issues joined in favor of appellee and judgment was en- 
tered on such finding, to reverse which this appeal is 
prosecuted. 

The declaration consists of the consolidated common 
counts. On motion of appellee an amended bill of par- 
ticulars was filed by appellant in which she states there- 
in that her cause of action is for money had and re- 
ceived by the defendant for the use of the plaintiff and 
for interest and forbearance; that plaintiff had on de- 
posit with defendant to her credit the sum of $7,356.18; 
that thereafter she deposited large sums of money 
amounting to, to-wit, $10,000.00, and she thereafter 


checked on and withdrew 
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from said account from and after August 7, 1929, to Sep- 
tember 21, 1931, divers sums of money leaving a balance 
due the plaintiff from the defendant of $7079.17, with 
interest thereon at 5% from August 7, 1929, which said 
sums of money on September 21, 1931, together with in- 
terest and forbearance thereon from said date, were due, 
owing and unpaid, and although the defendant was re- 
quested to pay the same by plaintiff, the defendant 
failed and refused so to do, and that on the trial of this 
cause the plaintiff seeks to recover from the defendant 
the said sum of $7079.17 with interest thereon from 
August 7, 1929 at 5%. 

After the trial was commenced the parties entered 


into the following stipulation:— ‘‘It is stipulated and 
agreed between the parties that all deposits to the ac- 
count of plaintiff with defendant bank are correct, as 
shown in book marked Exhibit ‘A’; that all charges to 
plaintiff in said Exhibit ‘A’ are proper charges and are 
shown by checks drawn and paid by defendant, except 
that the charges to her of $5,062.50 and $2,016.67, shown 
by a memoranda dated November 16, 1929, which charge, 
and the interest on said money is the only question in- 
volved in this case, and the charge of the memoranda of 
that money is in dispute; that the names, Minnie S. Rob- 
inson, Mrs. Minnie Swain Robinson, Minnie F’. Robinson, 
Minnie F’. Swain Robinson, Minnie Swain Robinson, Min- 
nie S. F. Robinson, Minnie Swain, Mrs. J. T. Swain, Mrs. 
Minnie Swain and Mrs. John T. Swain, in said memo- 
randa, said pass book and said ledger account, all refer 
to the same person, to-wit: Minnie F. Robinson, the plain- 
tiff herein.’’ Exhibit ‘‘A’’ referred to in the stipulation 


is the pass book issued to her by appellee covering the 
period from August 7, 1929 to April 20, 1931. Appellant 
has been married twice. She first opened an account in 
appellee’s Bank June 24, 1919 by the deposit of $200.00. 
At 
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that time she was the wife of John T. Swain and the ac- 
count was opened in her then name. Subsequently her 
then husband died and on May 13, 1920 she deposited in 
the Bank $12,049.29, moneys received by her personally 
and as guardian of her then children from the estate 
of her husband John T. Swain. Subsequently she mar- 
ried her present husband, Edgar Robinson. On May 22, 
1920 she loaned $7,000.00 and checked out that amount 
from her account in the Bank. On July 7, 1920 she 
checked out $5,000.00 for another loan. On May 21, 1923 
the loans first mentioned were paid, together with the 
interest thereon, amounting in all to $7420.00 and she 
deposited this money in the Bank. From that time on 
different loans were made by her and as the interest 
was paid thereon it was deposited in the Bank to her 
eredit and her account varied approximately between 
$7,000.00 and $7500.00 until November 16, 1929 when the 
events took place which are in controversy in this suit. 
On this last mentioned date she had to her credit in the 
Bank $7389.86. On this day the Bank transferred to her 
certain Edgewater Plaza Apartment Bonds of the par 
value with accrued interest of $5,062.50, and also certain 
bonds known as 333 North Michigan Avenue Building 
Bonds of the par value together with accrued interest of 
$2,016.67. These bonds had been 
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bought several years before by the Bank for its own in- 
vestment and appellant claims she never purchased the 
same from the Bank nor authorized the assignment of 
them to her, while appellee claims that they were trans- 
ferred to her at her instance and request. These con- 
flicting contentions of the parties comprise the only con- 
troversy in this case and present purely a question of fact 
to be determined by the evidence. 

The books of the Bank show the transaction in de- 
tail. The Bank continued to collect the semi-annual in- 
terest paid on these bonds and eredited the same to ap- 
pellant’s account on its books and in her pass book. 
When her pass book was balanced April 1, 1930 her 
checks were returned to her together with the following 
memorandum :— 


““Defts Ex-1 
Mrs Minnie Swain Robinson 
Edgewater Plaza Apartment Bonds. ..$5000.00 


Interest on same to Sept. Ist, 1929..... 62.50 
BING fallise yas teenie toe Bene aie $5062.50 
333 North Mich Ave Bldg Bonds...... $2000.00 
Interest on same to Sept Ist 1929...... 16.67 
MOT aM a Naisec rel crel oy aus eal Scheer $2016.67 


Nov 16 1929’’ 
Subsequently default was made in the payment of in- 


terest on these bonds and on August 12, 1930 appellant 
executed at the request of the officials of the Bank the 


following document :— 
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‘‘Mrs. Minnie Swain Robinson 
Ashland, Illinois, Aug. 12’’ 1930. 
In as much as there has been a committee organized 
for the protection of the Bond holders of the Equitable 
Bond and Mortgage Co, which has been necessary by de- 
falt having occured in payment of interest in a num- 
ber of bonds issued, requiring imediate action for the 
protection of the bond holders of these bonds. 


Now in as much as I am the holder and owner of the 
following Equitable bonds ;— 


Edgewater Plaza Apartment, 5421-23-25 Kenmore 
Ave, Chicago, Illinois, No. M697. M698. M699. M700. 
M701 for $1.000. each or $5.000. and I herewith instruct 
and request the Skiles Rearick & Co, Bank, of Ashland, 
Illinois to foward said bonds with the coupons unpaid 
attached to the Chicago Tital and Trust Co, of Chicago, 
Tllinois, as depositary for said committee, and to take any 
other action they deem best to protect my interest. 

(Signed) Minnie F. Robinson 
Owner of above Bonds.’’ 
The President and Cashier of the Bank testified that 


prior to November 16, 1929 the Bank had itself been pay- 
ing to appellant 6% interest on $7,000.00 of her deposit; 
that soon after September 1, 1929 the President told her 
that the Bank could not continue to pay her 6% interest 
on her money any longer and that she would have to try 
and place her money somewhere else, invest it in some 
other way; that she asked him if the Bank had anything 
it could sell her or anything it could turn over to her 
and that he replied that at that time it did not; that she 
went away and said she would see what she could do and 
afterwards came back and said she had not been able to 
find any place for her money and wanted to know if the 
Bank had anything to offer her to invest her money in, 
and he told her it had some bonds that it would turn 
over to 
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her if she wanted to invest in them and explained to her 
what the bonds were; that she returned later and said 
she would think about it and let him know, and within 
a few weeks or a month she returned again and said that 
she had thought about and considered the question of 
buying those bonds, at which time the Cashier showed 
her the bonds and told her about them and she decided 
to take the bonds; that the Cashier figured up the ac- 
erued interest on them and she bought the bonds. Ap- 
pellant denied that she ever had any such conversations 
with the President and Cashier of the Bank and never 
knew anything about the bonds, and that no such trans- 
action ever took place to her knowledge; that during 
the Fall of 1929 she was pregnant and about to have 
a child and was confined to her house and did not go 
into the Bank or anywhere else except to her neighbors. 
It is hard to reconcile her testimony with the documen- 
tary proof in evidence which is undisputed. Her pass 
book and the memorandum of the transaction she had 
in her possession for over four months and it is highly im- 
probable that she never examined them or paid any at- 
tention to them. During all this time she never made 
any protest to the Bank or ever in any way repudiated 
the transaction. She signed the document by which the 
bonds were sent to the Chicago Title & Trust Company 
as depositary for the 
Page 6 
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committee in which she declared she was the holder and 
owner thereof. The Court had to determine the facts 
from a preponderance of the evidence and also the credi- 
bility of the witnesses. In our opinion the evidence sus- 
tains his conclusions and the judgment of the Cireuit 
Court is affirmed. 
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General No. 8671 é Agenda 15 

OCTOBER TERM, 1932 

H. A. Shank, Appellee, 

vs. 
Alva F. Adams, Appellant. 
Appeal from Vermilion, AT 7 
ZA try UY 

NIEHAUS, J. Me Ses 


In this case an appeal is prosecuted by Alva F. 
Adams, the appellant, from a judgment rendered against 
him in the Cireuit Court of Vermilion County in favor 
of H. A. Shank, the appellee, in the sum of $150.00. The 
judgment is based on the verdict rendered by a jury on 
the trial of the cause. 

The record discloses, that the appellant was a Road 
Contractor; and had entered into a contract to construct 
certain State Aid roads; and under his contract was re- 
quired in connection with the building of the roads, to 
build certain drains and culverts; and for the building 
of the drains and culverts had, under a written contract 
with the appellee, a cement contractor, sublet the con- 
crete work for constructing the drains and culverts re- 
ferred to, which were located near the Village of Bis- 
marck in Vermilion County. He also entered into a ver- 
bal agreement with appellee for the construction of cul- 
verts and drains connected with another road in the 
eastern part of Vermilion County. The work under the 
verbal agreement was to be done on what is known as 
the Seyfert culvert. It is the contention of the appellee, 
that he had fully performed his written contract with 
the appellant; and that there was due him for that work 
the sum of $718.57. This amount is not disputed by ap- 
pellant, but the appellant claimed a set-off in addition to 
the amount of regular payments made thereon, amount- 
ing to $102.27 against the balance due the appellee; and 
this set-off was the matter of controversy in the case, the 
appellee contending, that the correct amount of set-off 
which the appellant was entitled to amounted to only 
the sum of $64.70. 

Concerning the work to be done under the verbal con- 
tract the appellee testified on the trial of the case in the 
Circuit Court, that this work was to be done by him, un- 
der his contract at unit 
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prices; but that before he got through with the work, 
and after he had commenced the work on one culvert, for 
the Seyfert Job, the appellant peremptorily stopped him 
from completing it; and then turned it over to another 
man for completion. On the other hand, the appellant 
contended on the trial, that his understanding with the 
appellee was, that he was not to have the building of the 
culvert and tile drain under any circumstances, unless he 
could get to work and complete it promptly; and that ap- 
pellee failed to do so; and that therefore he had hired 
other persons to build the culvert and tile drain referred 
to. This matter was another controverted question of 
fact in the case. 

The appellee testified that at unit prices he would 
have realized a profit from carrying into effect his con- 
tract with the appellant for constructing the culvert 
mentioned, the sum of $39.00; and that the profit which 
he could have realized for the construction of the tile 
drain would have amounted to the sum of $40.00; and 
that the total amount remaining due him and unpaid 
under both contracts was $165.00; and the amount due 
appellee was the main controverted question in the case. 

The appellant’s contention is that, he does not owe 
the appellee anything; that there was a settlement of the 
matter in dispute by which the appellee accepted a check 
for $125.00 in full settlement and satisfaction of the 
amount claimed by him to be due; and signed a receipt 
to that effect, which was put in evidence on the trial. 
Lowell Kirby, a witness for the appellant, who had 
charge of the matter of making payment for construction 
work under the contracts in question, testified, that he 
prepared the receipt referred to and that the appellee was 
present when he did it; and that the appellee signed it in 
his presence; that the figures, $125.00, were in the receipt 
at the time it was signed by the appellee; that there were 
also four copies signed in blank at the same time; and 
that the receipt was signed as a settlement; and that after 
the appellee had signed it, both the receipt and a check 
for $125.00 which had been signed by the appellant, were 
left in the office; and that afterwards check was delivered 
to the appellee in connection with the receipt; and that 


the receipt had remained in his 
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possession since the time is was signed. The appellee 
testified concerning the same matter, that when he signed 
the receipt for full settlement, the amount was not in the 
receipt; and was to be inserted afterwards when it had 
been agreed upon; and that he accepted the check for 
$125.00 as he had a number of other checks, at the time 
he received it, on account; that afterwards he tried on 
several occasions to come to an understanding with the 
appellant to get a full settlement of the matters in con- 
troversy, but that the appellant evaded meeting him for 
that purpose; and that on that account settlement was 
never reached. 

The only questions raised on appeal, are questions 
of fact. The appellant argues, that the verdict of the 
jury was contrary to the weight of the evidence; and that 
therefore the Court erred in not granting appellant’s 
motion for a new trial. Whether the weight of the evi- 
dence concerning the controverted matters concerning 
the amount claimed due by the appellee, and the set-off 
claimed by the appellant; and whether the appellee 
signed the receipt with the understanding that $125.00 
was to be in full settlement of his claim, were matters 
which were within the province of the jury to determine; 
and the determination of the question whether the weight 
of the evidence was for or against the verdict depends 
upon how much or how little credence the jury gave to 
the different witnesses who testified in the case. It is 
evident from the verdict that the jury determined that 
the appellee’s version of the matters in controversy was 
the true one. This Court would not be justified in hold- 
ing that they should have found otherwise; nor would 
the Court be justified in reversing the judgment unless 
the verdict of the jury was manifestly against the weight 
of the evidence. The evidence in the record clearly sus- 
tains the verdict if the jury believed appellee and his 
witnesses. 


For the reasons stated the judgment is affirmed. 
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General No. 8700 Agenda 38 
OCTOBER TERM, 1932 
William Haas, Appellee, 
vs. 
Thomas Thornber, Appellant. 
Appeal from Hancock. 
NIEHAUS, J. 

In this case a judgment by confession was entered 
for the sum of $957.29 in favor of the appellee, William 
Haas, and against the appellant, Thomas W. Thornber, 
in the Cireuit Court of Hancock County at the October 
term, 1931. After entry of the judgment the appellant 
filed a motion, supported by affidavit, to open the judg- 
ment and for leave of Court to plead in defense. In the 
affidavit filed to open the judgment the appellant states 
the following facts as a basis of his right to make a 
defense, namely: That he had no notice or knowledge 
of the entry of the judgment against him, nor of the exe- 
ceution which was issued upon the judgment; the execu- 
tion having been issued and delivered to the Sheriff on 
the day of the date of the judgment; but was not served 
upon him; and was returned on the 19th day of January, 
1932 without being served; that no notice whatsoever of 
said execution and judgment was ever given to the ap- 
pellant; and no notice whatsoever of the rendition of 
said judgment; nor the issuance of the execution nor 
the return of said execution by the Sheriff. That he had 
no notice of said judgment or said execution either di- 
rectly or indirectly; that said judgment now stands of 
record as a lien upon the real estate now owned by the 
appellant. That said judgment was and is a judgment 
taken by confession upon a certain purported void prom- 


isory note, which is in words and figures as follows: 
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“£800.00 No. 40328 
Nauvoo, Illinois, May 2, 1930. 
—nine months after date value received, we, or either 
of us, promise to pay to the order of the 
First Trust & Savings Bank of Nauvoo 
$800 and 00 Cts. Dollars 
at its banking house in Nauvoo, Illinois, with interest 
from date at -6- per cent per annum, payable annually, 
and if not paid when due and placed in the hands of 
an attorney for collection, the further sum of reasonable 
attorney’s fees and cost of collection, the same to be in- 
eluded in any judgment rendered hereon. The makers 
and all endorsers hereof severally waive presentment 
for payment, notice of non-payment, protest and notice 
of protest of this note. And to secure the payment of 
said amount authority is given irrevocably to any attor- 
ney of any Court of Record to appear for the under- 
signed in said Court, in term time or vacation, at any 
time hereafter, and confess judgment without process 
in favor of the holder of this note, for such amount as 
may appear to be unpaid thereon, together with costs, 
and ten per cent attorney’s fees, and also to file a cog- 
novit for the amount thereof, with an agreement there- 
in that no writ of error or appeal shall be prosecuted up- 
on said judgment nor any bill in equity filed to interfere 
in any manner therewith and to waive and release all 
errors in any such proceedings, and consent to an im- 
mediate execution upon said judgment, all that said at- 
torney may do by virtue hereof being hereby ratified. 
Die ate egek: Thos. W. Thornber (unS2) 
IROStROMGE Ennis eo eeu Ma Cen tags ce Seagal in ail Cassy? 
That said note is endorsed on the back thereof : 


‘‘Pay to the Order of Wm. Haas 
First Trust & Savings Bank 
G. F. Dachroth, Cash”’ 
That while the signature thereto is his signature, yet he 


did not place such signature thereto as the same now 
appears. That there has been a material alteration 


made in said note since he signed 
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the same, in this, that at the time his signature was af- 
fixed thereto, the same was made payable three months 
after the date thereof; that the due date since the signing 
of said note has been changed, so as to make the same 
read: ‘‘Nine months after date.’’? That the same has 
been altered as to the rate of 7 per cent interest men- 
tioned in said note; that as originally written the note 
drew 7% interest; that the same has been changed to read 
6% per annum; that said note was made and delivered 
to said bank on May 2, 1930; and was signed on that 
date; and that at the time of the making, signing and 
delivering of said note by the appellant, the same read 
three months after date and bore 7% interest; that such 
alterations in said note were made by someone without 
any authority whatsoever, directly or indirectly, from 
the appellant, subsequent to the time of making, signing 
and delivering said note to said bank, the payee therein 
named. That the appellant has a good defense to the 
suit on the merits to the whole of appellee’s demand, 
the nature of which defense is as specified. That at no 
time, either before or after the making, executing and 
delivering of said note did appellant receive anything 
of value from the appellee; that a short time before the 
due date mentioned in the original note, he paid said 
bank the full amount, evidenced by the note as originally 
made and delivered; and was told by the cashier of said 
bank, at the time he made such payment, that his note 
was in the Continental Illinois Bank & Trust Company 
of Chicago, Illinois; and that as soon as the same was 
returned, that it would be delivered to the appellant; 
that on the 8th day of September, 1930, said First Trust 
& Savings Bank closed its doors and the Receiver there- 
for was afterwards appointed; and that said bank is now 
in process of liquidation. That about a month prior to 
the closing of said bank, appellant applied to it for his 
note and that they informed him that they had sent to 
Chicago for the note and it should have been there on 
that date; and that said bank wholly failed to return said 
note; that the first time he ever knew of said note was 
the closing of said bank about September 15, 1930; that 
about six weeks after said bank closed he made a careful’ 
examination of said note in the presence of appellee and 
his wife and told them at that time that the note had been 
altered; 
Page 3 


that from that time on appellee never at any time asked 
appellant to pay said note and no attorney nor official 
of any character requested that appellant pay said note; 
that the first knowledge or information appellant ever 
had of any claim being made by the appellee against him 
on said note was on the 25th day of April, 1932; that at 
that time Leo Haas, a son of Appellee, informed the ap- 
pellant that they had just taken judgment on this note; 
that thereupon appellant went to the Court House in 
Carthage, to the office of the Circuit Clerk, and learned 
for the first time that the judgment in this case had been 
taken; that appellant thereupon immediately consulted 
counsel, with a view of seeing what could be done about 
the matter. 

The appellee in contesting appellant’s legal right to 
have the judgment opened filed a counter affidavit stat- 
ing that he had acquired said note from the First Trust 
& Savings Bank of Nauvoo, Illinois and that he pur- 
chased the note shortly after its execution, May 2, 1930, 
for the sum of $800.00; that at the time he purchased 
the same the First Trust & Savings Bank of Nauvoo, 
endorsed the same to this affiant by ‘‘G. F. Dachroth 
Cash’’, its cashier; that the note was purchased by the 
appellee from said bank in good faith and full payment 
was made to said bank for said note. The affidavit also 
states that the First Trust & Savings Bank of Nauvoo 
ceased doing business in the month of September, 1930; 
that shortly after the close of the bank the appellee ex- 
hibited the note on which judgment was confessed, to the 
appellant herein, and that he admitted said note to be his 
true and genuine note and the signature thereto at- 
tached, and promised this affiant at different times, that 
he would pay said note according to its tenor and effect; 
that after his repeated promises to pay said note and his 
failure to do so, said judgment was taken against him. 
The affidavit also states, that on two or three occasions 
after the closing of said bank, the appellant was at the 
house of the appellee and examined said note and stat- 
ed, that it was his note; and at none of these said times 
the appellant claimed that said note had been altered 
in any manner, either as to the time when the same be- 
came due or as to the rate of interest payable per annum 


as set forth in the 
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note. 

The Court, upon the consideration of appellant’s afti- 
davit setting forth his defense, and the counter affidavit 
of the appellee, overruled the motion to open the judg- 
ment; and this appeal is prosecuted from the order and 
judgment made. 

The affidavit of the appellant and the facts stated 
therein concerning the alterations of the promissory note 
im question without any authority from the appellant, 
the maker of the same, constituted a material alteration 
of the instrument. It is well settled that, ‘‘when a ne- 
gotiable instrument is materially altered, no recovery 
can be had thereon against anyone, who became a party 
thereto prior to the alteration, by any person into whose 
hands it has come since the alteration, even though he be 
a bona fide holder without notice.’’ Keller vs. Rock 
Island State Bank, 292 Ill. 553. Pankey vs. Mitchell, 
Breese, 383. Burwell vs. Orr, 84 Il]. 465. Bank vs. Wit- 
hus, 237 Ill. Ap. 217. 

The counter affidavit and the facts therein alleged had 
a direct bearing upon the merits of the case, both as to 
appellee’s right to the judgment recovered and the mer- 
its of the appellants’s defense of a material alteration 
of the note in question. ‘‘Counter affidavits are not com- 
petent evidence to be considered by the Court to deter- 
mine the merits of the matters of defense set up in an 
affidavit to open a judgment for leave to make a defense 
thereto; and should not have been considered by the 
Court in determining that question.’’ Continental Con- 
struction Co. vs. Henderson County Pub. Serv. Co., 227 
Ill. Ap. 43. Mutual Life of Ill. vs. Little, 227 Ill. Ap. 436. 
Crystal Lake Country Club vs. Seanlon, 264 Ill. Ap. 46. 
Dianne, et al. vs. Matzenbaugh, 49 Ill. Ap. 527. Murphy 
vs. Schoch, 135 Ill. Ap. 550. Hood vs. Gehrs, 170 Ill. Ap. 
230. 

Upon consideration of the facts constituting appel- 
lant’s defense, the motion to open up the judgment should 
have been allowed; and the appellant should have been 


given leave to plead his defense; 
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and the denial of the motion was error. The judgment 
and order is therefore reversed and the cause remanded 
with directions to sustain the motion to open the judgment 


and give leave to the appellant to plead his defense. 
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General No. 8740 
JANUARY TERM, A. D. 1933 
R. O. Ahblenius, Appellee, 
vs. 
Bunn & Humphreys, Inc., Appellant. 

Appeal from Cireuit Court, McLean County. 
ELDREDGE, P. J. 

On an appeal to this Court from the Court below 
the judgment of the Cireuit Court was reversed and a 
judgment entered in this Court. (264 Ill. App. 177). 
The Supreme Court granted a certiorari, reversed the 
judgment of this Court and remanded the cause to this 
Court, ‘‘with directions either to affirm the judgment, or, 
if there was error in matter of law requiring a reversal 
and which error can be corrected on another trial, to re- 
mand the cause and order that the error be corrected, or 
if a final judgment is entered finding the facts different 
from the trial court, the ultimate facts found differently 
from the facts as found by the cireuit court shall be in 
corporated in the judgment.’’? Ahlenius vs. Bunn & 
Humphreys, 350 Ill. 46. Pursuant to the mandate of the 
Supreme Court, this Court makes the following findings 
of fact and orders the same to be incorporated in the 


judgment of this Court :— 
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(1) We find that R. O. Ahlenius was a stockholder in 
J. F. Humphreys & Co., a corporation, before and at the 
time of the consolidation of that corporation with John 
W. Bunn & Co., a corporation. (2) We find that as such 
stockholder of the corporation, J. F. Humphreys & Co., 
he objected to the consolidation of that corporation with 
the corporation, John W. Bunn & Co. (3) We find that 
the fair value of the shares of stock owned by R. O. 
Ahlenius at the time of said consolidation was $17,470.50. 
(4) We find that said corporations were consolidated 
September 21, 1928. (5) We find that the interest on 
said principal debt from September 21, 1928 to the time 
of the rendition of the former judgment in this Court at 
the rate of five per cent. per annum amounts to $2,673.50. 
(6) We find that the total damages due R. O. Ahlenius 
from Bunn & Humphreys, Inc. at the time of the rendition 
of the former judgment in this Court are $20,144.00. 

It is ordered and adjudged by this Court that the 
judgment of the Cireuit Court of McLean County be and 
the same is hereby reversed. 

It is further ordered and adjudged by this Court 
that R. O. Ahlenius, petitioner, have and recover of and 
from Bunn & Humphreys, Inc., a corporation, respondent, 


the sum of Twenty 
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Thousand One Hundred Forty-four Dollars ($20,144.00) 
damages, together with his costs by him in this behalf 


expended and that execution issue therefor. 
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General No. 8627 Agenda No. 1 
OCTOBER TERM, A. D. 1932 
Yelloway Pioneer System, Inc., a Corporation, 
Plaintiff in Error, 
vs. 
Emma C. Dean, Defendant in Error. 

Writ of Error to Cireuit Court, Logan County. 
ELDREDGE, P. J. 

Defendant in error, Emma C. Dean, hereinafter 
designated as plaintiff, recovered a judgment in the sum 
of $6,000.00 against plaintiff in error, Yelloway Pioneer 
System Inc., hereinafter designated as defendant, in an 
action on the case for damages resulting from personal 
injuries. On an appeal from a former judgment ren- 
dered in this case, the judgment was reversed by this 
Court for the reasons stated in our opinion. Dean vs. 
Yelloway Pioneer System Inc., 259 Ill. App. 180. The 
pleadings and facts as they then appeared are set out in 
the opinion, to which, reference is hereby made. The 
trial which resulted in the former judgment was had 
upon the theory that a motor bus company in maintain- 
ing on the premises of a gasoline station of a third party 
a depot and platform for passengers was bound to use 
the highest degree of care. The declaration charged and 


the jury were 
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instructed that that was the rule of law and we held that 
a common carrier in regard to the maintenance of its 
depot premises was bound to use only ordinary care. 
The evidence in the present record is substantially the 
same as it appeared on the other trial. The declaration 
was not amended in regard to the duty of the defendant 
in the respect mentioned, but the jury were instructed 
and the case was tried upon the theory as expressed in 
our former opinion, that it was the duty of the defendant 
to exercise ordinary care in the maintenance of its depot 
platform. It is now insisted that because the declara- 
tion was not amended the judgment should be reversed. 
While the declaration charged a higher duty on the part 
of the defendant than the law required, yet the jury were 
correctly instructed in regard thereto. 

It appears that after the former judgment was re- 
versed and remanded another trial was had wherein a 
verdict was rendered in favor of defendant, and on the 
plaintiff’s motion to set aside that verdict and for a new 
trial the verdict was set aside and a new trial granted. 
Thereupon defendant made a motion for a change of 
venue from the Judge who presided at that trial which 
was overruled. That Judge, however, did not try the 
ease in which the present judgment was rendered but 


ealled in another Judge who 
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presided therein. It is now assigned as error that the 
overruling of the motion for a change of venue by the 
Judge who granted the new trial was error and for this 
reason this judgment should be reversed. It is wholly 
immaterial insofar as the present judgment is concerned 
whether another Judge on another trial declined to 
grant a change of venue from himself. 

It is assigned as error that the Court should have 
directed a verdict for the defendant. There was evi- 
dence introduced which fairly tended to show the negli- 
gence of defendant and the Court could not under such 
cireumstances direct a verdict in its favor. 

It is also contended that the Court erred in giving 
the first and second instructions offered on behalf of 
the plaintiff. These instructions set out the first and 
second counts in substance and while they might have 
been unnecessarily prolix, they each concluded with the 
averment that the instruction is given to inform the jury 
what the charges made in each count respectively by the 
plaintiff were and for no other purpose. We do not be- 
lieve that under these circumstances it can be fairly said 
that any intelligent jury could have been misled or in- 
fluenced against the defendant thereby. Criticisms are 


also made to some 
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of the other instructions given on behalf of the plaintiff 
which we have duly considered but are of the opinion 
that there are no errors therein of sufficient gravity to 
cause a reversal of the judgment. 

The Court permitted a time table of defendant pub- 
lished in a newspaper, showing the time of the departure 
of its buses from its station where the accident happened 
to be admitted in evidence. The testimony shows that 
through an agreement with the agent of defendant the 
newspaper would publish this time table in considera- 
tion that defendant would carry the evening papers on 
its bus each evening to the City of Atlanta for delivery 
there. The objection to the introduction of this testi- 
mony is that the agent’s authority for making this agree- 
ment and having the time table published was not proven. 
The evidence shows that defendant never repudiated the 
agreement or disavowed the publication of its time table 
but carried out the contract as made by its agent, thereby 
ratifying the same. 

It is further objected that a witness was permitted 
to testify to the sprinkling of ashes upon the oil and 
grease where plaintiff slipped shortly after the accident 
and while the plaintiff was sitting in a chair to which she 
had been lifted 
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after she had slipped and fallen. This was competent 
evidence as tending to show the existence of the grease 
and oil on the platform at the time of the accident. 

The injury occurred October 12, 1928. Plaintiff re- 
ceived a complete fracture of the left femur of the leg. 
The bones were shafted into each other, overriding the 
upper fragment. Her leg has been shortened from one 
and one-half to two and one-half inches. She is a heavy 
woman weighing in the neighborhood of 200 pounds. 
The injury is permanent and the evidence tends to show 
that she will never be able to walk without a crutch. Un- 
der these circumstances we cannot hold that the damages 
are excessive. 

We find no reversible error in the record and the 


judgment of the Cireuit Court is affirmed. 
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General No. 8669 Agenda No. 13 
OCTOBER TERM, A. D. 1932 
Willis Lyons, Appellee, 
vs. 
Moorman Manufacturing Company, a Corporation, 
Appellant. 

Appeal from Circuit Court, Vermilion County. 
ELDREDGE, P. J. 

This case originated before a Justice of the Peace 
and upon a trial on appeal to the Cireuit Court plaintiff 
recovered a verdict and judgment in the sum of $264.00. 

The defendant manufactures a medicine for the pur- 
pose of eliminating worms from chickens, and in the 
summer of 1951 its agent and representative was operat- 
ing among the farmers and other persons raising 
chickens in Vermilion County. On August 17 he wormed 
fifty-three old hens and 197 large Rhode Island Red 
pullets belonging to the plaintiff with a liquid worm 
expeller manufactured and sold by the defendant. He 
did not worm all of the plaintiff’s chickens on that day 
for the reason that he ran out of medicine. He came 
back on August 19 and wormed the remainder of the 
chickens consisting of 151 mixed chickens and forty-nine 
pullets. Of those wormed on August 17, 150 of the pul- 
lets and thirty-nine of 
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the old hens died. Of those wormed on the 19th, seventy- 
six of the mixed chickens died. The evidence of the plain- 
tiff tends to show that before the worming of the chick- 
ens, they were apparently in good health and first-class 
condition. It further tends to show that after the worm 
medicine was administered to the chickens they began to 
stagger around and fall over, and plaintiff remarked to 
the agent that he was killing his chickens and the latter 
replied he was giving them an extra big dose to kill the 
tape worms. Some of the chickens died a few hours after 
they were treated and others continued to die from time 
to time during the next four months. Two veterinarians 
held post-mortems on some of the chickens and testified 
in substance that they found the intestines and gizzards 
very much inflamed and seared or parched as if some- 
thing had burned the linings thereof, some irritating 
substance, and in their opinions such condition was 
caused by some chemical irritant. They further testified 
that in case a chicken was poisoned with a drug in quan- 
tity sufficient to cause death the chicken might live sev- 
eral months from the time the medicine was administered 
before it died. 

The defendant produced the witness Dr. Bratton, a 
veterinary surgeon, who testified that about the last of 


August or first 
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of September he went out to plaintiff’s farm to look at 
the chickens and found that some of them looked very 
bad; they were drowsy and were sitting down and 
couldn’t get out of the way; they would flop their wings 
and fall over and had a gripping position with their feet 
and seemed to be very much paralyzed in their limbs; 
that he killed one and held a post-mortem and found the 
liver enlarged and very dark in color, mushy; the in- 
testinal tract was very much irritated and inflamed; the 
color of the head was very light and pale; the wattels 
were also pale and it had diarrhea. The witness then 
testified that on January 22, 1931 he experimented on 
fifty chickens with the worm expeller mixture and the 
test continued from January 18 to March 11; that there 
were three hens that were ailing when he received them 
and died while the rest got along all right. He was then 
asked on direct examination the following question :— 


‘*Q. State as to these three that died as to whether you 
were able to form an opinion as to the cause of the condi- 
tion in which you found them?’’ The objection of the 


plaintiff to this question was sustained. He was then 
asked this question:— ‘‘Q. What was done with them 
at the end of the trial,’’ and an objection of plaintiff was 


also sustained. It was not error to sustain these ob- 
jections. These were not the chickens of plaintiff on 
which he experimented and the experiment was made 


months before the chickens of plaintiff 
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were treated and it was immaterial what his opinion was 
as to the cause of the condition of the three on which he 
experimented which died or what was done with them 
after the trial. This witness was asked the following 


hypothetical question :— ‘‘Q. I will ask you in view of 
the evidence you have heard in the case and the symp- 
toms that you found in the condition of this one chicken 
you posted, and supposing that these chickens showed 
drowsiness, nervous condition of the head and partial 
paralysis, paleness about the head, loss of appetite and 
thirst, diarrhea and exhaustion and lapsed into uncon- 
sciousness before death, and suppose that the trouble 
continued to extend to the members of the flock for a 
period of about four months and that you found the in- 
testine of the one you posted inflamed as you have stated, 
and found enlargement and softening of the liver, which 
was dark in color, state whether or not you are able to 
form an opinion as to the cause of the death of plaintiff’s 
chickens,’’ to which an objection was sustained. An 


expert witness cannot base his conclusions upon the evi- 
dence he had heard in the case. H. A. & S. Traction Co. 
vs. Wilson, 217 Ill. 47; Shaughnessy vs. Holt, 236 Il. 485. 
Substantially the same question was asked of another 
veterinary surgeon, Dr. Crabtree, and an objection was 
sustained thereto which was proper. “The defendant 
also introduced evidence by several witnesses who had 
had chickens treated allegedly with the same medicine to 
the effect that the chickens so treated survived the treat- 
ment and did not die. In rebuttal the plaintiff produced 
witnesses who testified that they had had their chickens 
treated with the same medicine and many of them died. 
This rebuttal evidence was objected to principally on the 
ground that it should have been introduced by plaintiff 


in making out his ease in chief and was 
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not rebuttal evidence. There is no force to this conten- 
tion. 

It is also contended that there is no testimony in the 
record that plaintiff exercised due care for the health of 
the chickens after the treatment. The plaintiff testified 
that defendant’s agent told him not to feed them the 
night before the treatment nor for about six hours there- 
after and that he followed out these instructions. These 
were all the directions that were given to him with refer- 
ence to the care of the chickens. The evidence does not 
show that otherwise than as stated any other particular 
care of the chickens was necessary. Under such cireum- 
stances, where the specific directions were complied with, 
the defendant cannot complain that the plaintiff should 
have done something else in regard to the care of the 
chickens which he knew nothing about. 

There is some criticism made to the instructions of 
which two were given for the plaintiff and fifteen for the 
defendant and seven more offered by the defendant were 
refused. We have examined these instructions and in 
our opinion there was no reversible error committed by 
the Court in passing thereon. 


The judgment of the Cireuit Court is affirmed. 
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jegun and held at Ottawa, on Tuesday, the day of February fin 


the year of our Lord one thousand nine enare and thirty-three, 
within and for the Second District of the State of Illinois: 
resent-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES 8S. BALDWIN, Justice. 

Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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691.4. 629! 
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E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
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lerk’s office of said Court, in the words and figures 
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IN THE 
APPELLATE COURT OF ILLINOIS 
Second District 


Cetober Term A. BD. 1951 


General No. 8384 Agenda, 10 


LHAH LIEBMAN, 


Defendant in Error, Error to the Circuit 
-VS- Court of Will 
CHARLES RAHM, et al, Gounty. 


Plaintiffs in Error. 


Jett, J. 

Prior to dune 26, 1925, Herman Scheer and Louisa 
Rahm were the owners of a farm containing approximately two 
hundred twenty-tvo acres in Will County, Illinois. On that 
day these parties, together with their respective spouses, 
executed end delivered to Gustav Buchheit 2 deed intrust to 
the premises, which was properly acknowledged and duly recorded 
on July 30, 1925, apnearing of record in the Recorder's office 
of Will County in Book 617 at page 259. On the same day the 
said Gustav Buchheit, trustee, executed, in triplicate, a trust 
apbeement, one of which was delivered to lirs. Rahm, one to Mr. 
and Mre. Scheer and one was retained by Mr. Buchheit, but this 
instrument was never recorded. 

On February 4, 1927, the Cirevit Court of #111 County , 
in a proceeding in which all of theinterested parties were proper- 
ly in court, rendered a decree finding that Fred lL. Hasenjaeger 
was the owner in fee of an undivided one~half interest in the pre- 
mises, and that Louisa Rahm and Herman Scheer had the equitable 
title to the remaining undivided one-half, "subject however to the 
right of the defendant Gustav Buchheit, as accuired in and by a 
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~2u 
deed in trust recorded in the Recorder's office of Will County, 


Illinois, in Book 617 on page 259, wherein said Gustav Buchheit 


oO 


holds said premises with the apovurtenances theredé, upon the trust 

and. for the purposes and uses therein set forth an? none others." 
With the title in this condition, Gustav Buchheit enplied 

to A. J. Liebman, a mortgage broker and husband of the defendent 

in error (complainent below) for a loan, stating thet he was in 

a hurry and that it was worth something to him if he could get 

the money quickly. Licbman made no inquiry 2s to what Buchheit 

Was going to do with the money, but charged him $200.00 commission 

for negotiating the loan and gave him a cheek for %1300.00 and 

received from Buchheit a note for $1500.00 due 60 days after date, 

executed by Buchheit as trustee and nayable to the etder of Leah 

Liebman and secured by a deed of trust in the usual form upon the 

two hundred twenty-two acre tract, This note and trust deed are 

dated April 6, 1937. On May 26, 1927, Buchheit again came to Lieb- 

man and procured an additional losn for 4500.00 and executed a note 

as trustee for that sum, payable in fifteen days after date and 


securing the peyment of the same by another trust deed in the 


~usual form upon the seme property. In exchenge therefor Liebman 


gave Buchheit a check for $500.00, peyable to himself individually. 
On June 12, 1927, after both of these notes were past due, Buchheit 
again ceme to Liebman anc sought ean additional loam, and at this 
time Buchheit, ee trustee, executed a note for %3,000.00 due in 
90 days, and secured the payment of the same with a new trust deed 
conveying the same tract of real estate, In exchange for this new 
note and mortgage Liebman gave Buchheit a check for $675.75. The 
two former notes and trust deeds were net at this time returned 
to Buchheit ,nor were they released of records 

Subsequently complainant filed her bill of complaint 


to foreclose this least trust deed, The defendants answered, 
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admitting the ownership of the property as alleged in the bill, and 


the execution of the conveyance to Gustav Buchheit of the premises 


pene ee a a 


covered by the instrument sought to be foreclosed, alleging that 





under the conveyance to Buchheit he became seized of the legal 
title to the premises, with certain powers only, and denied that 
he had the right or power thereunder to sell or mortgage the pre- 


mises, except to improve or subdivide the same; that complainant, 


Re i 


in dealing with Buchheit, was not relieved from seeing to the 


~ e 


application of any funds loaned on said premises, and that at the 
time the laans were made, Buchheit was no longer acting as trustee 
under the terms of the deed of trust; that at the time the 
$3,000.00 note end trust deed were executed, Buchheit was individually 
indebted to the complainant in said sum and was planning to defraud 
the defendants and executed the same for his own personal indebted- 
ness, all of which was known to comolainant; that the defendants 
_ reposed confidence in Buchheit, who was a lawyer and he enticed 
defendants to execute the deed of trust to him, Sis purvose being 
to raise money for his own use and benefit; thet 4. J. Liebman, 
at the time the loans were made, knew Buchheit was a dishonest 
man and had previously been guilty of malconduct with the vronerty 
of others, which he held in trust, and that complainant and Buchheit 
conspired to impose upon the property of defendants liens created 
by the several trust deeds, well knowing that Buchheit intended to 
use the money borrowed for his own use and benefit. Repnlications 
were filed and a hearing had before the chancellor who entered a 
decree of foreclosure and sale, and the case is here for review upon 
a writ of error. 
The evidence failed to support the allegations of 
the answer as to any actual fraud or the existence of a conspiracy 


between Buchheit, A. J. Liebman of the complainant. The facts that 
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par 
Buchheit agreed to pay excessive commissions in order to obtain the 
loans, that Buchheit was always in a hurry to obtain the money, 
that Liebman made the checks payable to Buchhiet, individually and 
not as trustee, thet Liebman did not ask Buchheit what he was going 
to do with the money or make any inouiry of the parties in 
possession or surrender the previously executed notes and trust 
deeds when the last ones were executed do not, in our opinion, in 
view of the provisions of the conveyance under which Buchheit 
received title, constitute such a series of incidents which, taken 

he 

together, irresistably point,such fraud on the pert of the 
trustee, ani A. J, Liebman as would invalidate the mortgage sought 
to be foreclosed. 

By the conveyance, the provigions of which are determina— 
tive of the rights of the parties hereto, the owners of the 
premises involved in this proceeding, on June °6, 1925, con- 
veyed them to Gustav Buchheit of Chicago, Illinois, as trustee, 
under the provisions of a trust agreement, dated June °6, 1925, and 
known es trust Number N-13678. This conveyance, after describing 
the property, then provided, viz: 

*7O HAVE AND TO HOLD the said premises, with the 
appurtenances upon the trusts and for the uses and 
purposes herein set forth; Full power and authority 
te hereby granted to said trustee to improve, manege, 
protect, end sub-divide said premises or any part 
thereof, to dedicate parks, streets, highways, and 
alleys, and to vacate any subdivision or part thereof, 
end to resubdivide said property, as often as desired, 
to ecntract to sell; to sell on any terms, to convey 
either with or without consideration, to donate, to 
dedicate, to mortgage, nledge, or otherwise encumber; 
to lease, to partition, to exchange or to subject said 
property or any part thereof, for other real or personal 
property, to grant easements or charges of any kind, 
to release, convey or assign any right, titlg or in- 
terest in’or about said premises and to deal with said 
property and every part thereof in all other ways and 
for such other consideration as it would be lawful for 
any person owning the same to deal with the same, whether 


Similar to or different from ways above specified, at 
any time or times hereafter, 
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"In no case shall any party to whom said premises, or 


f any part thereof, shall be conveyed, contracted to. be 
; sold, leased, or mortgaged by said trustee, and in no 
‘ rs shall any party dealing with said srustee in relation 


to seid premises, be obliged to see to the application of 
any “purehase money, rent, or money borrowed or advanced 
on said premises, or be obliged to see that the terms of 
this trust have been compiied with, or be obliged to in- 
quiry into the necessity or expediency of any act of said 
trustee, or be privileged or obliged to inouire into any 
P of the tepze of said trust arreement. 


7" op 


Tf 4 


"The interest of each and every beneficiary 

hereunder anc of all persons claiming uncer them, is 

hereby declared to be personal vroverty and to be in 

the earnings, avails, and proceeds arising from the 

disposition of the premises; theyintention hereof 

being to vest in tne said Gustav Buchheit, as Trustee, 

the entire legal and equitable titie in fee an and to 

all of the premises above descri bed," 

The trust agreement mentioned in this conveyance as 
bearing Trust Number N-14678 was also dated June 36, 1925, but 
never recorded. The conveyance conferred upon Buchheit the 
broadest of puwers. It expressly granted to him the euthority 
to mortgage the premises or eonvey any right, title or interest 
therein, and to deal therewith as it would be lawful for any 
person owning the same to deal with the same, and both it and the 
said trust agreement No. N-156573, provide that in no case should 
any party to whom said premises should be conveyed or mortgaged by 
the trustee be obliged to see to the application of the money 
borrowed or obliged to see tlmt the terms of the trust have been 
> \ 
_  Complied with or obliged to inquire into the necessity or exped- 
leney of any ect of the trustee, the intention being, as, expressed 
in said instruments, to vest in Buchheit the entire legal and 
equitable title in fee in said premises, each instrument reciting 
that the interest of the beneficiaries is in the proceeds arising 
from the disposition of the land and declaring such interest to be 
personal property. 

In our opinion, by the express terms of this conveyance 

defendant in error was relieved from any duty to make the inquiries 


which plaintiffs in error insist should have been made, and the ve 
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case of The Union Mutual Life Insurance Jormmany v. Spaids, 99 
Ill. 249, so strongly relied upon by plaintiffs in error, does 
not announce any rule to the contrary. In the Syaids ease it 
appeared that the owner of certain real estate conveyed the 
same to Talmade E. Spaids to hold in trust for certain named 
minor children, The trust deed provided that the trustee should 
have full power and ample authority to do any and 211 things 
with said property which he might do if the property were vested 
in him absolutely, and it appeared from the evidence that the 
trustee procured a loan and executed a mortgage to secure its 
payment, and used the proceeds of the loan in his own business. 
In a bill to foreclose the mortgage so executed, the court held 
that the complainant was not entitled to relief inasmuch as 
the complainant had notice of the fact that the trustee was 
going to use the proceeds of the loan for his own pvrivate benefit 
and that the trustee subseomently did 806 

Ye have examined this record vith care, The chancellor 
refused to include in the decree any sum which Buchheit had 
agreed to pay as commission to Liebman for procuring the loans. 
Plaintiffs in error may heve been unfortunate in selecting 
Buchheit and clothing him with such broad powers, and while Buchheit 
may have mis-applied the proceeds, the bleme for it all must 
rest upon those who executed the trust conveyance, We conclude 
that the decree of the Circuit Court showid be affirmed, which 


is accordingly done. 


DECREE AFFIRMED, \ 
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STATE OF ILLINOIS, 
ss 

. I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


SECOND DISTRICT 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





_____in the year of our Lord one thousand nine 





hundred and thirty- 








4 Clerk of the Appellate Court 
(65027—1M—9-31) gS07 
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jegun and held at Ottawa, on Tuesday, the os a day’ of February in 


the year of our Lord one thousand nine hu ved And thirty-three, .- 
within and for the Second District of the State of Illinois: 
resent-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES S, BALDWIN, Justice. . 

Hon. THOMAS M. JETT, Justice. 269 I.A. 661 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
} aang the opinion of the Court was filed in the 


flerk’s office of said Court, in the words and figures 


ollowing, to-wit: 
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No. 8557 A, 23 


IN THE 
APPELLATE COURT OF ILLINOIS 
GROOND DISTRICT? 


OOTOBER TERM A. D. 1932. 


LENA As GRAY, Administretriz 
of the Estate of Lee Roy 
Gray, Deceased, 
_(Avnellee) Aoneal from Cireuit Court 
Vee of Peoria County. 
PEORIA BUS & BAGGAGE LINE, 
(A Coroorsation ) 
(Apvellant) 


Baldwin, J. 


This is an appeal from the judgment of $5,790.00 
entered in the Gircuit Court of Peoria County in favor of 
Appellee, as administratrix of the estate or bee Rey Gray, Ge- 
ceased, gainst the Peoria Bus and Baggage Line, Appellant. 
The judgment was entered July i, 1982. 

Suit was brought by arpellee egainst appellant to 
recover damages by reason of the alleged wrongful death of 
appellee's intestate, Lee Rey Gray, whieh occurred on Rester 
morning, May 4th, 1930 between 6:00 end 6:30 A. M. in the City 
of Peoria. 

The declaration consisted of four counts, the 
first count charged gener2l negligence, the second and third 
counts are similar and chafged the appellent with driving the 


taxi at an unreasonable rete of speed. The second count charges 
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= Pe 
the Bus Company directly in driving the taxi or bus and the 
third count charges the taxi as being driven by and through its 
agent at a high and dangerous rate of speed. The fourth count 
is substantially the same as the first three, with the exception 
that Section 17 of the City Ordinance of the City of Peoria is 
set out, which section provides for the regulation of traffic 
on certain "through" streets in the City, included in which was 
South Jefferson Avenue where it is intersected by Liberty Street 
at which intersection the accident occurred and the Ordinance 
purports to declare as to what vehicle shall have the right of 
way While traveling on such streets at this particular inter- 
section. The deceased was riding on his motorcyele south on 
the westerly side of South Jefferson Avenue towarés the inter- 
section of Liberty Street. Jefferson Avenue at this point is 
60 feet wide from curb to curb and runs northerly and southerly. 
Liberty Street, where it intersects South Jefferson Avenue runs 
east and west and is a direct route from the Rock Island Rail- 
road Depot to the Jefferson “otel, which is situated on the 
north-west sz corner of Jefferson and Liberty. Section 17 of the 
Ordinance of Peoria provides that vehicles traveling on gouth 
Jefferson Avenue shall have the right of way over other vehicles 
crossing this Street and any person or corvoration operating any 
vehicle on the Street intersection in question, shall bring the 
vehicle to a full stop before entering or crossing Jefferson 
Avenue and such vehicle shall not have the right of way until 
it proceeds after meking such stop. There is a double line of 
street railway tracks on South Jefferson Avemie and the west 
rail of the westerly track is 23 and 15/100 feet from the west 
curb of Jefferson Ayenue. The evidence is in sharp conflict as 
to just where the accident occurred, but it seems from the best 


considered evidence thet the rear wheels of the taxi had cleared 
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the west rail of the street railway tracks before the impac¥ oc- 
curred. There seems to be no conflict in the testimony as to the 
rate of speed the deceased wes driving his motoreyele south on 
Jefferson Avenue and thet evidence discloses thet he was driving 
his motorcycle at the rate of 40 or 50 miles an hour. here is 
no evidence in the record as to whet the deceased did, if any- 
thing, to avoid the accident at the time or just before his 
motorcycle came in contact with the front end of the taxi, which 
was 16 feet long, so that from the best estimete that cen be 
made, the impact occurred within 5 or 6 feet of the west curb 

of Jefferson Avenue, extended through Liberty Street. There is 

a conflict in the evidence as to the rate of speed at which the 
taxi was proceeding. It seems that two taxis of the appellant's 
were down at the Rock Island Depot soliciting passengers, but 

did not secure any and they proceeded from the Rock Island Denot 
to the Jefferson Hotel by the way of Liberty Street. A witness 
who was getting off of the street car at the intersection of 
Adams and Liberty one block east of where the fetal accident oc- 


curred, testified that she saw the two taxi cabs proceeding west 


as they crossed Adams Street and that they were going twenty- 


five or thirty miles an hour. Then a bus driver who claimed to 
be on the south side of Liberty Street and Jefferson stopping his 
bus to let the taxi cabs go by testified that the rate of speed 
was approximately thirty or thirty-five miles an hour as they 
went across Jefferson and Adams. The two taxi cabs proceeded 
west on Liberty, one approximately ten feet ahead of the other 
end the respective drivers of these two cabs testified that they 
were proceeding up Liberty Syreet at about fifteen or twenty 
miles an hour. That when they came to bhe east side of Jefferson 
Ayenue at Liberty, the taxi cab that was in front came to a full 
stop and the other taxi cab came up behind and then turned to the 


left and came up along side of the other taxi, stopped and then 
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Por es 
this latter car stopped and proceeded across Jefferson Avenue in 
second gear at about ten miles an hour. Both taxi drivers 
testified that they did not see the motorcycle approaching until 
it was within about 100 feet of the intersection am the driver 
of the taxi with which the motorcycle collided, stated that his 
rear wheels were on the third rail from the east as he was pro- 
ceeding west when he first saw the motoreyele and he swerved his 
car a little to the south to try to avoid tie collision which 
seemed imminent, There was some testimony which suggested at the 
fact that the two taxis as they proceeded west on Liberty were 
racing, but this was denied by the taxi drivers. 

As a result of the accident, the appellee's intes- 
tate was thrown in the air and coming down hit the taxi cab and 
then fell to the pavement, receiving-severe injuries as a result 
of which later on in the.afternoon he died. 

Appellee contends that the court in refusing to in- 
struct the jury to find the defendant nofguilty at the close of 
plaintiff's evidence and at the close of all the evidence, committed 


error; that the verdict was aginst the manifest weight of the 


. evidence; that the court erred in giving the right of way in- 


struction above referred to; that there is no evidence in the 
record intending to show that defendant was guilty cof negligence 
as charged and finally that the veréict was not based on the 
evidence, but prejudice and sympathy; conduct and remarkd of 
counsel for appellee during the trial in argument intending to 
accentuate prejudice. 

The contentions of the appellant with reference to 
the court refusing to instruct the jury to find the defendant 
not guilty; that the verdict of the jury was against the mani- 
fest weight of the evidence and that there is no evidence antending 
to show defendant guilty of negligence as charged, may all be 


considered together. There were a few eye witnesses to the 
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accident, five for the appellee and perhaps three of them stated 

; that the taxi cab did not ston before entering the intersection. 
This was denied positively by the two taxi drivers,as has been 
related above. This was a controverted question and very proper 
ly was one for the jury to decide, and the court was correct in 
so doing, in our judgment. The more serious question under this 
heading to be considered is whether there was any proof of due 
care of the deceased for his own safety and whether or not he 
Was guilty of contributory negligence, which contributed to his 
death and could he have avoided the accident if he had been 
keeping a proper lookout for danger ahead. The day was clear 
and bright, the street was wide, deceased was driving his motorcycle 
down the street at a rate of speed of about forty or fifty miles 
per hour. Assuming it wes at forty miles an hour, this means 
53,520 feet in a minute and approximately 60 feet each second, 
There is absolutely no evidence in the record as to where he 
was looking or what he was doing, except driving his motorcycle 
at the rate of speed above stated. It is indeed a question of 
great moment as to whether or not, as he came sown the street, 

~ he wes observing the rules, which would prompt a reasonable per- 
gon under such circumstances, for his own safety and for the 
safety of others who may be unon the street at and just before 
the imoact with the taxi which caused his death. It is a very 
close question and one which we believe under all the circum- 


stances of thé case, the court in exervise of its judgment might 


: 
; 
; 
" 
j 
e 


have properly left for the jury to decide. The same mey be 

said with reference to whether or not appellant was Builty of 
the negligence charged in the declaration, thet is, of driving 
the car at an unreasonable rate of sneed and in not stopping at 
the intersection before proceeding across Jefferson Ayenue. The 


evidence upon these avestions was Buntxrexmk conflicting, en 
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accident like this happens almost instantaneous and it is not a 
all unusual for there to be a difference of opinion as to even eye 
witnesses as to just what occured at and immediately before such an 
aceident occurred. The writer of this opinion, together with 
his associates, may be of one opinion as to whether or not due 
care was exerciesd by deceased, or thet negligence, as charged, 
was committed by appellant and the first half dozen readers of 
this opinion may come to a different conclusion, all honest in 
an effort to get at the truth of the situation, therefore, in 
our judgment these were questionsunon which honest minds may 
differ and for this purpose the wise provisions of the law pro- 
vides that juries of 123 men selected to try cases shall be called 
upon to decide such controverted questions and in our gudgment, 
the court did not err in refusing to preemptorily instruct the 
jury to find the defendant not guilty end by the same token, at 
the conclusion of the evidence, leaving with the jury the question 
of due care and charged negligence of appellant for decision. 

Error assigned in this case that apnellee's counsel 
in the closing argument made certain alleged inflammatory state- 
ments which entered into the amount of the veréict, as a result 
of prejudice and passion aroused thereby. Statements of appellee's 
counsel in the closing argument were 2s follows: -- 


"The taxi cab violated the right of way and 
the Statute law." 


‘which was objected to and the objection sustained and appellee's 


counsel withdrew the remakk and asked the court to disregard the 
statement as made and the court instructed the jury to that effect 
at the time. Again Appellee's counsel said: -- 


"Everybody knows thet taxi cabs, especially 
'yellows! goes fast." 


The taxi cabs in question it should be noted were "yellows" and 


this was objected to and the objection sustained, Appellee's 
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counsel again said: -- 


"The aot should disregard testimony of this 
kind (meaning the taxi-cab drivers)", 


that was objected to and the objection sustained. Again he said: -- 


"It was the duty of the Peoria Bus and Bargage 
Line fappellant) not to kill Lee Roy Gray.# 


This was objected to and the objection was sustained by the court. 


As has been noted above, we regard this as a ciose case on the 





_ questions of fact, it being a death case; a mother as comphainant 
and a corporation as defendant and to our minds unusual care 
should be observed by the court and counsel to see thet only fair 
_ testimony is offered, and but clear and all prejudicial statements 
intending to inflame the minds of the jury and arouse their passions 
and prejudice should be avoided. From the record we would say 
unhesitatingly that the court did all in its power to prevent 

such remarks being made and by its instruction to the jury attempt- 
_ ed to eradicate from their mindg, so far as human agencies can, any 


improper impression as to the character of their verdict in the 


et i. ee el 


case; but as much can not be said for counsel for appellee =- he 


knew the grevity of the situation, the sharp conflict of evidence, 


— 


~-the relationship and character of the parties and the tendency of 
human sympathy creeping in almost unawares upon the slightest 
provocation in the trial of such a cause and should be more than 
ever on guard as to any questionsble lancuage used in the pre- 
sentation of an argument, especially at the close of such a trial. 
Under the circumstances of this case it is our opinion that these 
remarks in this particular case were inflammatory and intended to 
inflame theminds of the jurors and to detract from their plain 
duty in being fair and impartial instrumentalities for the pro- 
motion of justice and it is difficult to estimate in a case such 
as this just what potency it had in bringing about the verdict. 


If there had been a clear preponderance of evidence on the facts 
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in 
in this case in favor of anvellee, we would not feel inclined 
to reverse the cage on these remarks alone, but beceuse of the 
situation as presented by this record we feel that the remarks 
Complained of had an effect uwoon the minds of the jury which 
no court or other known means of the law could counterect. 

The most serious question arising for determination 
in this case is the one with reference to the instruction con- 
cerning the Ordinance of the City of Peoria, that was given in an 
instruction byt he court. That instruction is as follows: -~—- 

"You are further instructed by the Gourds tit at 
time of the accident in question in this case, the Ordinanc- 
es of the City of Peoria relating to vehiculer traffic on 
the publie streets in the City of Feoria contained the 
following the same being Section 17 thereof: 

"For the purpose of regulating traffic thereon, and 
to prevent collisions of vehicles, and injury tc pedest— 
rians and others, the portions, of the streets herein 
named from point to point, es indicated, shall be and they 
are hereby designated as "Through Traffic Streets," where- 
upon the vehicles using same, shall have the right of way 
over other vehicales crossing on other streets, such por- 
tions or designated streets being as follows, to-wit: 

‘Jefferson Avenue from the westerly line of Van 
Buren Street to the eakterly line of Frenklin Street end 
from the westerly line of Franklin street, to the north- 
erly line of First Avenue, and from the southerly line of 
First Avenue to the easterly line of State Street and 
from the westerly line of State Street to the easterly 
line of Persimmon Street and from the westerly line of 

Persimmon Street to the northerly line of Lincoln Avenue." 

"Any person or corporation, onerating any vehicle on 

any street intersection of the said "Through Traffic 

‘Streets or Avenues" shall bring such vehicle to a full stop 

pefore entering or crossing such "Through Traffic Streets 

or Ayenues" and such vehicles shall not have the right of 

Way until it proceeds after making such stop." 
What has been said heretofore with reference to the inflammatory 
remarks of counsel appfies equally true to the giving of instruct- 
ions whererthere is a decided conflict of evidence and where passion 


and prejudice may easily arise in the conduct of a trial. 
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More than usual care should be exercised in seeing to it that the 
jury is correctly instructed as to the lew bearing upon the facts of 
the case. The instruction above set out, to the giving of which 
error is assigned, purvorted to set forth certain reasons for the 
enactment of such an ordinance, to-wit: -- "For the puroose of regu- 
lating traffic thereon and prevent collision of vehicles and injury 
to pedestrians, etc." In our judgment it was not proper to tell 

the jury in an instruction the reasons for the enactment of the 
Ordinance because such reasons may not apply to the facts in the 
perticular case and whatever reasons may have impelled the enact- 
ment of the particular ordinance in question are not material, at 
least, it woudd not be proper to suggest them to the jury in this 
formal way without material evidence in support thereof. Then, too, 
the instruction containing the Ordinance was improper in that it 

did not qualify this assertion of the right of way regardless of 
circumstances, distance or speed, anc without such qualifications 
our courts have held thet similar instructions given was errors 
Muns vs. Chicago City Ry. Co. 235 Til, 160; Heidler Hardwood Inmber 


Go. ves Wilson and Bennett Mfg. Co., 234 Illinois Anvellate 89; 


Reidel vs Mansager 254 Illinois Appellate 68. 


For the reasons assigned, this cause will be reversed 


and the esse remanded for a new trial. 


REVERSED AND REMANDED. 
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STATE OF ILLINOIS, 
8s 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 
hundred and thirty- 





‘a Clerk of the Appellate, Court 
(65027—1M—9-31) e537 ; 
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AT A TERM OF THE APPELLATE se ri 


| “f 
Begun and held at Ottawa, on Tuesday, the seventy day 
the year of our Lord one thousand nine nundrea afta thirty-three, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES 8. BALDWIN, Justice. 
Hon. THOMAS M, JETT, Justice. a= 
JUSTUS L. JOHNSON, Clerk. 2 6 9 i othe 
EH. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
FEB 23 je09 ‘the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No,» 8569 Sgenda No. 41 


In the 

{ : 

. APPELLATE OOURT OF ILLINOIS 
Second District 


| COTOBER TERM A. D. 1932. 


«Esther Whipple , 
| (Plaintiff) Appellee, 
| Aopeal from the 


vs Circuit Court of 


Lake County. 
United States F ity and 
Guaranty Dompany, 
(Defendant) Anpellant. 


| 
| 
| 
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BALDWIN, J. 
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This is a suit brought by sapeies (plaintiff in trial 
court) against the appellant (defendant in trial court) to 
recover on a certain policy of insurance issued by the eaid 
appellant to the appellee. 

The substantial facts in the case are that the appellee 
and her sister, one Claire Vickerman, had been in Florida and 
were returning in appellee's car to their home in or near 
Chicago, This car was being driven by the appellee and a 
short distance from Kenton, Ohio, an accident occurred in 
which the said Claire Vickerman was injured. Thereafter, 


the said Olaire Vickerman, sister of anpellee, brought suit 
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=2=— 
against the appellee for damages alleged to have been re- 
ceived in such automobile accident and thereafter a judgement 
in favor of ssid Glaire Vickerman Wes entered against the 
appellee for the sum of $1,551.00 

Execution was issued on such judgment and ultimately 
returned "unsatisfied." The appellee then filed this suit 
against the appellant in the Circuit Court of Lake County to 
recover the amount of such judgment, together with interest. 

The appellant defended this proceeding unon the ground 
thet one of the terms of the policy issued to the annellee 
provided thet the insured should co-onerate with the company 
in all matters in regard to a suit upon the policy and further 
upon the ground thet the appellee assumed responsibility for 
the liability on her part and thet there was collusion between 
the said appellee and her said sister in suchformet® suit to 
enable the said Claire Vickerman, sister of appellee, to obtain 
such judgment against appellee for damages and to use such 
judgment to endeavor to hold the insurance company liable for 
the amount thereof. 

From the evidence submitted we have been unable to find 
justification in the contention of apvellant that the appellee 
assumed the liability in the accident and we therefore find 
that there was no error in the ruling of the court in the ex- 
clusion of this question from the consideration of the jury. 

From the evidence it eppears that the insurance company 
defended the former suit for and on behalf ofthe appellee but 
the evidence is very conflicting in regard to what statements 
the appellee made to the attorneys for the apnellant about the 
accident and as to what she would swear to if she took the 


witness stand. 
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The evidence is also confliding as to the attitude 
assumed by the annellee at the time of the trial. These are 
purely questions of fact and this court and other courts of 
this State heve repgeatediy held that questions of fact are 
exclusive questiorsfor the jury. The jury is composed of 
citizens, who sre called from the body of the veovhe for the 
purpose of assisting in the trial. Upon these jurors, acting 
as a part of the court, is vlaced the resnonsibility of recon- 
ciling the conflict in the testimony and to determine upon 
which side lies the preponderance or grester weight. (Chicago 
Gity Ry. Co. vs Bohnow 108 I[11. App. 346; Shevalier vs Seager 
121 Ill. 564; Illinois Central Railway Co. vs Gillis 68 Iil. 
S17)» 

In Lowry vs Orr, I Gilm., 83 the court said: "Where the 
verdict derends upon the credibility of the witnesses, it is 
the peculiar province of the jury to judge that credibility and 
to attach such weight to the testimony of each as may seen to 
be proper, after a due consideration of all the circumstances 
arising in the particular case." 

In this ease the determination of these questions should 
have been submitted to the jury for its consideration and de-~- 
termination as to whether the apnellee had violated the terms 
of the insurance policy by lack of co-operation in defending 
the suit. By directing a verdict in this case the trial 


court erred in assuming the determinstion of controverted 


| 


questions of fact. 
For the reasons stated herein the judgment of the Circuit 
Court of Lake County is reversed and this cause remanded for 


another trial. 


REVERSED AND REMANDED, 
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egun and held at Ottawa, on Tuesday, the seventh day of Pea 
the year of our Lord one thousand nine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 
resent-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMHS 5. BALDWIN, Justice. a 
Hon. THOMAS M. JETT, Justice. 26 O 1.A. 661° 
JUSTUS L. JOHNSON, Clerk. 


EH. J. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
FEB 23 1§32 


the opinion of the Court was filed in the 
tlerk’s office of said Court, in the words and figures 


ollowing, to-wit: 
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General Ho. 9577 Apenda No. 44 


In The 
APPRLLATE GOURT OF ELLINOLS 
Beoond Distriet 
OGPOBER TERE A. 0. 1952 


me eet ee ne 


Mary Fisk, Appelies 


Ammeal from the 


vs 
SCdreuit dourt of 


Vharles FP. Mittan, personally and 
as Exeeutor of the Last Will and 
Testament of Alexander Fisk, de- 

Ceased, faymond Grove Lewis, Villian 
| Lewis, Geocke Sheldon Lewie, 
Joseph Alex Lewis, Garoline Elliott 
Jenkins and Mary Lovise Porter, 
Arpellontea. 


Lee Gounty. 


A at Mica So Ct ea a ec eet 


BALDWIN, J. 


On or shout Avril Ist, 1915 Mary Fisk, the arpellee here 

in, was nerried to Alexander Fisk, Thot after such marriage they 
“Lived together ae husband and wife at Parpaw, Illinois, until on or. 
shout damery 2ist, 19AL. On thet ante the appellee and her hus- 
“band, Alexander Fisk, entered into «5 contract for the recited pum 
“pore of "settling all oroverty rights and interests, both real and 
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we Chee 
| personal, arising out of the maritel reletion now existing between 
them and for the purvore of relineminshing each to the other sil 
interest, both present en? future, exch muy heve in ond to the 
property of the other. 
| By the terms of the contract, however, it wea recited thot each 
of the perties thereto relearced tothe other “all claima ancdemenis 
or rights of reoovery of alimony or senerate maintenance or any 
other rights, title, clsin or demand. 
| Tt is further recited thet ouch agreement vas intended "by 
gach of the parties as a mutual release, relinquishment and con- 
_veyanee of all right, title an) interest thet may now or shall heree 
after be, during or ot the death of eifher of said perties hereto, 
sequired *** by virtue of the ssid marriage *** and *** to mathel by 
Release and waive #11 benefits of *** dower, homestead, heirship, 
Widow's avard an? forever bar each other ©** from any action to 
recover ony interest *** etag” 
On or ebout Aucuet 30th, 19231 the enid Alexander fiek died 
lerving his Inet will and testament, in and by which he devieed hie 
property to certain nieces and nephewa therein named. The sovellee 
“Was not mentioned in the maid will, which was admitted to orobate 
by the County court of Lee Gounty, Tllincie, on or about Oetaber 
“lth, 1931. Oherles 7. Hittan, one of the anveliants herein, was 
mamed en? qualified as executor of such vill. 
; The decensed left surviving tin his widow (srpellee herein) 
and certain nieces ant nephers but no children or descendants of 
“ehtlaren. 
On February 9th, 1952 the appellee filed her bill of commlsint 
An the dirouit Gourt of Lee Gounty, alleging that euch contract 
was unfair, unequal, unjust and procured by ssid Alexander Fist 
“without a full diselosure of all his prenerty an¢ thet sanoh eontreet 
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mies 


ie contrary to vublio policy in thet 1% purcorte to release the said 
Alexander Fisk from bis legel Liability to support conmmlainant 

and therefore illemel and void sn? ornaying thet the eontract be 
 @eelared void by the court and making the exeoutor snd beneficiaries 
ef the estate of Alexander Fist parties defendont. The bill of 
@omplaint alleged and the anevers afmitted the exeoution of the 
contract and the fact thet the oarties lived separate an’ evart 
from the time of the making of such contrect. The cause was re= 
ferred to the master in chencery of such court for proof ané een- 

| clusions. He heard the evidence ant on consiterationtheresf 
soneliuded thet the equities of the enuse were with the complainant 
end recommended thet 2 deeree be entered gcrenting the relisf orsayed. 
Objections to such revert were over-ruled by the master. 

The court ordered thet such objections atand as exceptions and upen 
consideration thereof such exceptions rere over=ruled by the court and 
a deoree entered declaring thet saif sontract was inequitsble and 
contrary to public policy and therefore void. 

It ie urged on behalf of the aprelisnt that the trial court 

| erred in holding that the contreet in cuestion mms eontrery to 

publ te policy and therefore mil an? void because 1% ia said that 
the eontrect in cuestion did not contain any provision releasing 

the enid Alexander Fisk from his legal cbligation to suport fhe 
said Mary Fisk, as contended by the appellee. we are unable to 
geeent the contention of appellant «s correct because the contract 

=) does pursort to release all claims for alimony, separate maintenance, 
Petes | 
| Alineny ie simply an ellowanee fixed by the court for the 
 punnort of a divorced wife and, as we umierstand the netter, is not 
 pllowed except in enses where the recipient is without fault. 
Separate maintenance is simply an allowance fixed by the 
eourt for the support of the wife when she resides apart from the 
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husband rithout Her fault. 
It therefore follows that the govenans in this contract "re- 
leasing 211 claime an? demands *** of alimony and separate maintenance" 
does amount to and is a release of said Alexander Fisk fron the obliga 
tion te support the complainant herein. So other construction can 
| be given such provisions. 

In Venkoten vs Yankoten 322 f11. 393 ®. 326 the court anid . 
*One of the contractual obligeutions of the marriage eontraet is 
the duty of the husband to suppert the wife and thia contractucl 
obligstion onan not be abrogated without the consent of the third 
party,-the State. Husban! and wife may contract 7ith each other 
as to their mitual property rights but the Imishend can not by 
contract, either before or softer marriage, relieve himself of the 
obligation imposed upon him by lar te suppert hie wife and a contract 
between husband an? wife, one of the ninterial provisions of which 
ig that the misband shall be relieved of the obligstion imposed 
upon him by lew to supvort his wife, is iliegs] ant veid ase being 
¢ontrary to public policy." To the same effect ia the oace of 

Lyons va Sehanbecher 316 I11. 569. 

y This contrret in attempting to release she liability of 
Alexander Fisk for the sucport ani smaimtenance of his wife is 
therefore contrary to public policy and void. 
It ie urged that the complninent was guilty of laches. 
The dootrine of inches is purely an equitable remedy an? is 
entirely sevarate ané distinct frou statutes of limitation, It 
4s anplied in equity to prevent injustice and is renerally des— 
eribed ag the negleet or omission to assert a right for an un- 
reasonable tengc®h mf pericd of time. (Ring vs. Lawless 190 111. 
520). The doctrine of laches, however, hae no application to the 
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ageertion of the invalidity of a contract. (Durkee va Peavle. 
ete. 155 Ill. 354}. ‘The fret thet the sarties may heve commlied 
_ with the contract in part dees not render a void contract valid 
| nor prevent the raiging of the quection of its illegelity for 
the reason nlleged: here. 
Although the evidence in this case is not very satiafectory 
‘as to the knowledge of the complainant as to the extent of her 
husband's pronerty, the master's reoort and the decree of the. 
ehancelilor should be given considerable reigcht and in view of 
such fact we are not inekined to disturb the deeree uoon thie 
ground. 
| Ge hold that the contrect herein was eontrary to mublic 
 poliey and void. 
The decree of the Circuit Gourt of Lee County is affirmed, 
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certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 


_in the year of our Lord one thousand nine 
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AT A TERM OF THE APP iy COURT sams, 


Begun and held at Ottawa, on Tuesday, tie sewehth day of 





the year of our Lord one thousand Mine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES 5. BALDWIN, Justice. ne = 4 
Hon. THOMAS M. JETT, Justice. 260 Y L.A. 661 
JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
84009 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 8590 Agenda No. 35 


In The 
APPELLATE COURT OF ILLINOIS 
Second District 


OCTOBER TERM A. D. 1932 


The Larabee Flour Mills 
Company, a corporation, 


Appellant, Appeal from the 
VSe Circuit Court of 
Frank Weindruch and Isador Roek Island County. 


Pesses, Copartners, doing 
business under the firm name 
and style of Eagle Kash and 
Karry Markets, 

Appellees, 


BALDWIN, J. 


This is an appeal from the Circuit Court of Rock Island 
County brought to reverse a judgment of that court sustaining 
a demurrer to a declaration and dismissing suit at the cost of 
the plaintiff. 

The declaration filed on behalf of The Larabee Flour Mills 
Company, plaintiff (appellant), alleged that on the llth day of 
July 1928, it was a corvoration of Kansas City, Missouri and 
was engaged in the manufacture of flour and selling same under 
the trade name of "Honest Loaf" and thet on such date the 
defendants, Frank Weindruch and Isador Pesses, partners doing 


business as Eagle Kash and Karry Markets, made and delivered 
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Bien 
to the plaintiff their offer in writing to buy 2,500 barrels 
of Honest Lo-f flour, y-7 grade, in size 49 cotton packages 
at a price of $6.25 per barrel, payment thereof to be made 
by thirty dsy trade accedances,. A copy of such offer is set 
out in full in the declaration. 

It further alleged that on the 27th day of July 1928 
such offer was accepted by the plaintiff at its office in 
Kansas City and a copy of the written acceptance of such 
offer is also set forth in full in the declaration. 

That by the terms of the contract it was provided that 
the flour was to be shipped to said defendants in scattered 
shipments to January lst, 1929 as follows: 210 barrels on 
Seotember 1, 1928 and a car every two weeks thereafter until 
such date; thet it was further provided that the defendants should 
furnish shipping directions at least fyouteen days before 
the date of shipment and that pursuant to such shivping direct- 
ions of defendants, the plaintiff had supplied 210 barrels 
of flour on October 24, 1928; 210 parrgks February 20, 1929; 
230 Barrels on July 30, 1929; 205 barrels on November 15, 1929; 
-and 210 barrels on April 15th, 1930 or a total of 1,065 ae 
and that the defendants had paid to the plaintiff the purchase 
price of said 1,065 barz#ls, but that the defendants had failed 
and refused to supply shipping directions for the remaining 
1,435 barrels at any time, either within the period fixed by 
the contract or sat any other date. 

That upon the failure to furnish such shipping directions 
the plaintiff might cancel the contract or extend the contract 
thirty days and in such event the defendants were to pay certain 
charges as set forth inthe contrect. | 


It was also alleged that the defendants failed to furnish 





Lhd 


afertad 008,S vod o¢ paitiaw ni setto sleds ttitateLe edt ot 
esastosc motion Ch esta ai ,ohetg V-y , molt teod teemoH ‘te 
abet od of toatadt tnenmyscs,feetsd taq @8.8¢ to esting # ts 
ton ai tetto dove to vaoo A  saeonahesor ehett yeb viridd? yd 
-sotveraloeh oft at [fet mt two 

SSCL yileG to yb devecodd ae tadt begeffa redtent #2 | 
ni gottto sti ts Ttitaisla edt yd betessos esw totto fone 


fore to gonstesess metttiw oft to vooo s fae yl esenst 


coltersfoeh aft mi Ifyut at ddrot tea oats Bt lena 
teadét bBebivor¢.zew Ff toattroo eft to amet ont “ tant. 


berstieos ci stnshaeted btee of bearide ed ot all xvolt adit 


mo aflestsd OLS sawollot as Caes tal vrennat os strometde 


Lega todtestedt ateew ows yrove 1298 bos eset wt _xasianteae 


Bieoda stashnetst oft tedt bebivot¢ codduart new tt text yotnb some 


aroted aveh nostuort tasal te sroltosrth niltonita deere 
~tosTib ertactida deva of pisvaTey tet t bas tromeide to eteh ont 
afsuxad OL8 beiloque bed tkténie[q edt ,atashaeteb to anot 
;eSCL ,Of yrawrdet 2Wrrad ore 7Bser ,S8 redetosO no twolt to 
ocOL .af tedmevoli mo eferrad a0 ;@sel ,0F vint ao alerted OSS 


Reese eo0, to fstot s to O&@f , deel LixqA ro elortae’ ors ors 
ersiowmg ont ttttatel¢ ‘ont ot biag bed adiebro Tob one tot bas 
helist fet eteehasted eft gadt tod efatad 280, £ bisa Sig ‘sotta i 

gninianes edt tot enmoltoetkb wer tqereta vigave of beavter bas 7 


vd Soxtt hotwed odd misttw teitte ,omit we ts aferiad 268, 

. “dnb xoulto wes ‘ts to toantaos 
Riroitos £5 matlocice Sone de beets ont omultst ont oct tad 
ind sahil ait bate t xe TO ton too oat feonso tian primis 
Aiati99 Yea or ane® ninshao teh edd tieve ae ak tas ou 





ie Liss 















On ae AD Ne Re OD SE” a 


| 
i 
I 


ee ee 


a ei 


ete 


such instructions and that the plaintiff cid terminate the con- 
tract. 

That the said 1,455 barrels of flour wers not shipped for 
the sole reason that the defendants had failed to furnish shipping 
directions and had failed and refused to accent the flour and 
that the plaintiff had carried out and verformed ahl the covenants 
on its part agreed to by the said contract and had et ell times 

from July 11, 1928 to the ZOth day of August 1930 been ready 

end willing to ship and deliver to the said defendants all 

of the remaingder of the flour and averred that by reason of the 
default of the defendants the plaintiff had sustained certein 
damages anc asked judgment therefor in accordance with the terms 
ané provisions of the ccntract entered into by the varties. 

The defendants filed their demurrer to this declaration, 
which, upon hearing, was susteined by the court and cause 
dismissed. 

The declaration so filed by the spnellant simply declares 
upon a contract entered into by the respective parties to this 
suit and such contract is set out in full therein. 

This contract, by its own terms, provided that in event 
either party should fail to comply with the terms of such con- 
tract, then the other party to same should have a right of re- 
covery in sccordance with the terms and conditions fixed by 
the contract and in the manner therein specified. In other 
words, the contract itself fixes the basis and method of com- 
putetion of dameges to either of the parties thereto upon the 
feilure of the other to comply with the various terms and con- 
ditions thereof, 

According to the sllegations in the declaration the annellees 
defaulted in the performance of the contract and having mace 


defanit therein, the pleintiff had a right to bring its suit 
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ate 
to have its rights determined and its damages, if any, as- 
certained under the terms and conditions and the manner 
specified in the contract. 

We have examined the contract and the questions raised 
by the appellees in their demurrer to the declaration and are 
of the opinion that the contract is 2 legal and valid contract 
and if the plaintiff proves the allegations of its declaration, 
that is, thet the defendants had failed to comply with the terms 
and provisions of the contract and that the plaintiff was damaged 
thereby then the plaintiff would be entitled to recover such 
damages so sustained by reason of the breach of the defendants, 
to be determined upon the basis and in the manner fixed by the 
contract. 

The declaration stated a cause of action and the court 
erred in sustaining the demurrer of the anpellees to the de- 
Glaration of the appellant. 

The judgment of the Circuit Court of Rock Island 
County is reversed and this cause is remanded with directions 
to the court to over-rule the demurrer of the anpellees to the 


declaration of appellant. 


REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF ILLINOIS, | 


SECOND DISTRICT ce I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
or said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
f record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and thirty- 


Clerk of the Appellate Court 
(65027—1M—9-31) «53507 - 
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Begun and held at Ottawa, on Tuesday, 





the year of our Lord one thousand 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES 8. BALDWIN, Justice. 
Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. sae . je 
YLOTA Cel? 
E. J. WELTER, Sheriff. 209 1.A. 6 O 1 


BE IT REMEMBERED, that afterwards, to-wit: On 
FFR 281933 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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8327 AGENDA 1 


ALBERT H, FELMAN & HAZEL 
FELMAN BUCHBINDER, 


Apoellants, 
APPEAL FROM THE 

vs 
CIRCUIT COURT OF 
LOUIS M. RUBENS, CLAUD BR, RUBENS, : 


HARRY A. RUBENS, MAHRICE M,. RUBENS WILL COUNTY | 
& ROYAL THEATRE OOMPANY, a 
Corporation, 
Appellees. 
Jett, J. 


This is an appeal by Albert H. Felman and Hazel Felman 
Buchbinder, appellants, from a decree entered by the Circnit Court 
of Will County dismissing their amended and supplemental bill of 
complaint against Louis M. Rubens, Claud B. Rubens, Harry A. 
Rubens, Maurice !M.Rubens and Royal Theatre Co., a Corporation, 
appellees, for want of equity. 

The record discloses that on August 25th, 1928, appellants 

as minority stockholders filed a bill in equtty in the Circuit 

’ Gourt of Will County on behalf of the Royal Theatre Co., 

an Illinois Corporation, against appellees Louis M. Rubens, Maurice 
M. Rubens, Claud B. Rubens and Harry 4. Rubens and the said Royal 
Theatre Company, in which it was alleged in substance that the 
appellants were minority stockholders of said Royal Theatre Company, 
holding and owning approximately 20% of its issue and outstanding 
cepital stock and that the individual appellees together owned 
approximately the remaining 30% of said capital stock; thet said 
company up toSeptember lst, 19°25, was the lessee of and overated 

a motion picture theatre known as the Princess Theatre in the 

City of Joliet; and was also the owner of the building in the 


said City of Joliet known as the Rialto Square Building which 
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contained a large and modern theatre known as the Royal Theatre 
Stores and offices; thet on September Ist, 19°25, the ssid Princess 
Theatre and the Royal theatre were leased by said cornoration to 
fhe Great States Theatre Incorporatéd, a Delaware Gucparabton, wiles 
since then operated said theatres and that since September Ist, 
1925, the only business of said Royal Theatre Co., was that of 
operating the building known as the Rialto Square Building 
(exclusive of the theater portion of said premises), and the 
renting of two small stores located in the Princess Theatre Build- 
ing; that because the individual defendants owned a majority of 
stock of said corporation they manipulated and controlled the 
affairs and the business of the cornoration to their own nersonal 
gain and advantage and against the interest of the company and 
to the detriment of the rights and interests of the appellants 
as such minority stockholders; thet by means of certain resolu- 
tions which the bill charges were illegal and void, the anpellees 
as officers and directors of said cordoration had voted to them 
selves large salaries without giving to said corporation any 
services in return commensurate therewith; thet appellee, Louis 
M. Rubens was drawing from the said corvoration under the guise of 
a salary the sum of $12,000.00 per year and thet the other appellees 
under the guise of salaries were also drawing large sums of money 
per annum all without any legal authority. Avvellants prayed 
for an accounting by appellees of all sums paid to them by the 
Royal Theatre Company as salaries or otherwise and for injunctive 
relief restraining appellees from taking or receiving any further 
or other funds from the said corporstion eas salary or compensation 
while acting as such officers or directors of said corporation. 

To the bill of appellants appellees filed an answer 

denying all of thematerial allegations of said bill and setting 


up in addition thereto the defense of laches and acouiescence. 
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To the answer appellants filed their replication and 
thereunon the cause was referred to the master in chancery of said 
court for the vurpose of taking the proof offered - the 
respective parties and repvorting the same to the court. The 
master as directed by the order of the Chancellor took the 
testimony and reported the same. Thereupon appellants obtained 
leave of the court to file an amended and supplemental bill 
which after making minor amendments to conform to the proof thus 
taken, alleged in addition to the charges contained in the orig+ 
inal bill that appellees acting as directors of said corporation 
on May 24th, 1930, while said cause was still pending and undetter- 
minedwéeed in said court, adopted a resoluation fixing the salary 
of appellee, Louis M. Rubens at the sum of $12,000.00 for the 
year 1930, which resolugtion appellants charged was illegal and 
was brought about through the influence and domination of the 
said Louis M. Rubens over the other directors of said corporation. 
Appellees answered said amended and supplemental bili admitting 
the passage and adoption of said resoluxtion but denying its 
illegality; the replication of appellants theretofore filed, 
Was ordered to stand as to said answer, The varties, after in- 
troducing some slight additional evidence, closed their proofs and 
submitted the cause to the court on the pleadings and evidence 
reported by the master. Thereafter the cause was decided by the 
court and it was held that the sum of $12,000.00 a year was 
reasonable and prover compensation for the services rendered by 
Louis M. Rubens and that he was entitled to such selary; that 
appellants were not entitled to the relief orayed for and thet 
their bill should be dismissed, which was accordingly done, 
for the want of eouity. 

From the allegations of the bill, amended bill, and 
Wire lembetall pill filed, it will be observed thet it is the 


contention of the appellants that certain officers of the said 
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Royal Theatre Company were Grawing excessive salaries and thst 
their salaries had never been fixed by legal resolution of the 
Board of Directors. It anpears that Louis M. Rubens end his 
brothers, together with the fether of the appellants, in the 
early days of the motion picture business started a movie 
show in the City of Joliet. George B. Rubens appears to have 
been a man of considerable means, resided in Indianapolis and 
furnished the money for the business. At the beginning the 
business Was a modest one but soon grew so that it was very vrofit- 
able and at the time of the hearing of the case the business had 
assets estimated at $2,500,000.00, and had bonded indebtedness of 
more than a million dollars. 

It also appears thet in 1925 the Royal Theatre Company 

built a most magnificent building in the City of Joliet, cover- 
ing an entire city block known as the Rialto Theatre Building. 
The theatre proper Was in the center of the building and all around 
on the ground floor were store rooms. The unper floors were rented 
for offices and other purvoses. Subsequently the Royal Theatre 
Company was merged with the Great States Theatres, Inc.; later 
_they were merged with the Publix Theatre Company and later the 
theatre proper was leased to the Paramount Theatres Company at 
an annual rental of $72,000.00. The rest of the business and 
other property owned by the Royal Theatre Company now produces 
an annual income of approximately $200,000.00. The record also 
shows that Louis M. Rubens, Maurice i. Rubens and Claud B. 
Rubens at the beginning of their operations received very modest 
salaries. As the business began to be profitable their salaries 
were from time to time increased. By resolution edopted by the 
Board of Directors, on March 5th, 1923, the salary of Louis was. 
fixed at $12,000.00; Maurice and Claud each at $7,500.00 a year. 
It is insisted by the agpasiiavts thet the resolution fixing the 
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-5= 
salaries of these officers was illegal and void for the reason 
that the Bozrd of Directors that passed the resolution were all 
interested in the salaries and therefore the resolution was not 
legally adopted. 

The appellants contend that the former order of the 
Board of Directors was legally adopted and any salary thet the 
Rubens! had received in excess of their salary as passed by the 
Bosra in 1920 was illegal and that they should be made to account 
and return this excess in salaries. 

The appellant Felman testified that he was not present 
at the teeting at which the resolution was adopted in 1923, at 
the time the salary of Louis M. Rubens was fixed at $12,000.00 
and Maurice at $7,500.00 a year. Marucie and Louis il. Rubens 
each testified positively that Felman was present st the March 
5th 1923, meeting and voted for the resolution fixing the 
salaries. Oertain facts and circumstances testified to as dis- 
closed by the record support the contention of anpellees that 
Felman was present at the March 5th 1923 meeting. The record discloses 
that Louis M. Rubens testified that he did not vote for a raise 
of his salary. 

Taking the argument as a whole on the part of the 
appellants it appears that their objection really goes to the 
salary of Louis M. Rubens. 

It appears that when the salaries were fixed in 1973, 
the corporation was engaged solely in the business of operating 
the Princess Theatre and thet continued to be its only ectivity 
until 1925, when the corporation began to acquire other real 
estate and to erect the Rialto Building, When this was completed 
along about September 1925, the Princess Theatre as well as the 
Rialto Theatre was leased to the Great States Company and the 
business of the Royal Theatre Company after thet time consisted 
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merely of owning, leasing, operating and managing its real estate 
interests, as distinguished from the oneration of the theatres 
themselves, On or about the date last above mentioned Maurice M, 
Rubens ceased to be a pdid officer of the corporation, but Louis 


M. Rubens continued to act as its president and manager, and took 





upon himself the sole responsibility of what had become a large 

financial investment in real estate. 

: At a special meeting of the Board of Directors of the 

| Royal Theatre Company held on Monday, March 5, 19°3, at the hour 

of eight o'clock F. M., the following resolution wes adopted: - 
"Resolved, Thet the salary of Louis ii. Rubens, Maurice 

M, Rubens, and Claud 8. Rubens, beginning Mareh 1, 1923, be 

| fixed amt on the bases of $12,000.00, $7,500.00 and $7,500.00 

+ per year respectively. 

i "There being no further business, the meeting adjourned." 
It appears thet no reference is made to the salary in 

the record of the Stockholders and Directors meetings after this 

until the Stockholders meeting in 1928, five years later. This 

meeting was held on February 4, 1928. The minjtes do not appear 

- in the Minute Book for some reason. It appears that the appellant, 

Albert & Felman, had a shorthand report of the proceedings which 

were called for by appellees and the same was produced and put in 

evidence. It discloses that all the stockholders were present 

except the mother and sister of appellant, Albert J. Felman, for 

whom he held proxies. It appears thet the appellents were also 

represented at the Stockholders' and Directors' meeting held on 

February 4, 1928, by Samuel E. Hirsch, one of the solicitors for 

Eppellants in this cause. At this meeting the Stockholders re- 

elected the same Board of Directors; Mr. Hirsch, among other 

things raised a cuestion as to the President's selery. The notes 

of the stenographer of appellant, Albert J. Felman, heretofore 


referred to, disclose the fact thet at the meeting of the 
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Directors on the day last above mentioned, cbhjection was msde to 
continuing Louis M. Rubens' salary. A motion was made thet hig 
salary be discontinued, the motion was lost for want of a seeond. 
It further avpears that the record of the Stockholders' and 
Directors! meeting of February 4, 1928, is the first record show- 
ing objection to the salery of Lovis M. Rubens. 

The record further discloses, that the full Board of Directors 
in 1930, not one of whom, except Louis i. Rubens, had any interest 
in the resolution or had drawn any salary for someyears past, 
again fixed Louis M. Rubens salary at $12,000.00. This was, in 
effect, a ratification of the previous action of the Board of 
Directors. It will be observed that the selaries as fixed py 
the resolution ihn 1923 were not merely for that year, but were 
"per year" and were presumed to continue until changed by action 
of the Board of Directors, or until the officers ceased to act 
as such, or there was some substantial change in the nature of 
the services rendered, 

We take it that a mere chance in the character of the 


services rendered would not be sufficient to overcome the pre- 


' gumption that the salary should continue and the burden was cast 


upon appellants to show thet Louis M. Ruber@ new duties did not 
warrant the salary previously fixed; as to Maurice M. Rubens, 

his duties did not change but remained the same untilsone time 

in 1925 when he ceased drawing « salary, The nature of the services 
rendered by Louis M. Rubens did, to some extent, chenge after 
September 1925, but we are unable to reach a conclusion as contended 
for by appellants that after that date no services of a compensable 
neture were rendered, or that they were of less value than those 
previously rendered, It is certainly true thet if Louis M. Rubens 
earned a salary as fixed for him of $12,000 from 1923-1925 for 


managing and operating the Princess Theatre, he certainly earned 





Ef 


BO ee 





























win 

ay iE i ay Nee Oi 

of shat esv cottdstdo , hektofteem svode foal yes sdt ie on 
aif gent obah sav cobfom A ytefne Vaectiol i eiiod % ete 

whbacoea s to tasw tot teol saw aotton ont bemittaooat® ‘ed 


bre ‘avetiodsoote act Yo Prosser ely tant atsequs Toit 


tote Broost f2ekt adit af AOL DS yrarxdot to anttoon 'atotoe" 


erodoeti to bused Lint odd tact Leanotewth waded baboee | ait" 
deotede! yas bad ,avadn .M ato tegome ode to erro tom 4 
.than ateeyehoa tot yrelse yao awerh bed 0 nottuLonst off 

nis eew abit “,00,000, 9) te vastee acedni oti etvor boxtt at 

WS biteot etd to acktes etre Breer aut to motteotttis:! 7) 

yd bextt ac seithise att tage povisado' sd Tiin cr 

exaw tud (rHey tend rot yleren” ‘tor eve seer tt notte 


goitos yd bosanedo Lite enatdace. of home or stow Hire 


tom 526 cette wow mode Mt ebrot dad# woda of ‘etas tsa s 
pened SM softest of es pbexft vievorverq vretsa oe 
oti? eHoelitne sary add Keatamet tard “wpntad dom bib 2683 
geotvtee ‘edt Yo suntan ed? “Jyenfae 's quivsxb boesso tee 
sorts isp Uta txe amor ot bth anadi © tS 
behaetncs as woleitonce A doeet of “elder sts ow val 
aldkereqsica « Ke sciviea on adeb ‘Fatty cade dade ate 
aeons Hadd Arfev east te otew yet ‘Hecte 
eeedih VM ein RE Pace’ otek cieereun EEF 
tok BSOL-ENeF wort 0d _ boa — ba | 
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that amount since 1925 in the management of the cor oration of an 
invebtment of over two million dollars and an annual income of 
$200,000 or more with all the responsibilities that necessarily 
follow. 

The record in this case is extremely voluminous. We 
heve put in much time in trying to inform ourselves concerning the 
facts as they are disclosed by the record, Wo one can read this 
record without becom@ing convinced that Louis M. Rubens, since 
September 1925, earned the salary that was paid to him; namely, 
$12,000 per year. It had the approval of the majority of the 
directors, all of whom had substantial interest in the corporation 
as stockholders and this is further evidenced by the fact that in 
1930, during the pending of this cause, his salary was agin fixed 
at the same amount by the action of the Board of Directors, which 
we think, Was valid. 

To our minds the record authorizes the following conclusion: 
That is, thet the Royal Theatre Company had an investment of 
practically more than two million dollars and that the rentels 
are approximately $200,0Mper year; that the company owns other 


buildings aside from the theatre building proper; that the 


2 gt al 


original investment of appellant's father wes $4,000; that it 
hes increased in value until now it is worth something like 
$450,000. 

An examinetion of the record leads us to believe that 
Louis M. Rubens is, and has been, the business head of this con- 
cern from its conception, and while the brother in Indianapolis 
made it possible perhaps for them to operate the way they did, it 
was the business insight ofLouis M. Rubens that brought the company 
| wa what it is at this time. 
| The burden of proof was upon the appellants to establish, 


by the greater weight of the evidence, all the material allegations 





of their original bill, amended bill and supplemental bill. In 
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our opinion they failed to do so. There are some other questions 
S vaised and discussed but in view of the conclusions we have 
"reached we do not care to extend this discussion any furthers 

; We conclude, therefore, that the conclusion reached by 
the Chancellor is sumported by the evidence and the order and 
decree of the Sireuit Court of Will County will be affirmed, which 


is accordingly done. 


Deeree affirmed. 
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‘E OF ILLINOIS, 
SECOND DISTRICT Js I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
tify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate: (Court; at Ottawa, this = ss a day Ok 


______in the year of our Lord one thousand nine 





hundred and thirty- 
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Begun and held at Ottawa, on Tuesday, the 
the year of our Lord one thousand nine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES 8S. BALDWIN, Justice. 
Hon. THOMAS M. JETT, Justice. \ 
JUSTUS L. JOHNSON, Clerk. 269 1.A. 66 0 
E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Blerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8520 No. 8. 


IN THE z 
APPELLATH COURT OF ILLINOIS 
SECOND DISTRICT 


TO THE OCTOBER THERM, A. D.1932. 


THE GLIDDEN COMPANY, 
a Corporation, 
; Plaintiff in error, 
Writ of Error to the Cireuit 
vs. Court of Kankakee County. 


HARDING P, FEDDE, 
Defendant in error. 


Baldwin, J. 

This case involves a writ of error, sued cut in this Court 
to the Circuit Court of Kenkikee County, and concerns the question 
of the liability of a partner claiming to be a limited partner 
under the Uniform Limited Pertnership Act of this State. 

It appears that on June 29, 1925 George T. Brill and Harding 
P. Fedde entered into a partnership under the firm name of Brill 
and Fedde for the purpose of painting automobiles. Eoth parties 
furnished each one-half of the capitel of $1750.00. Brill was to 
devote his exclusive time to the business and Fedde was not to be 
active; the expenses and losses of the business were to be paid 
out of the capital, or by Brill and all acccunts payable were to 
be charged to Brill and he was to assume full Aiability for pay- 
ment. Fedde was not to be liable for any amount over and above 
capital and the profits were to be divided three-fourths to Brill 
and one-fourth to Fedde. 

Under this arrangement they bought out a business previously 
operated under the name of Garvin Auto Painting Company and con- 
tinued the east ke at the same location in Xankakee, 

On September 24, 1929 Fedde sold his interest in the business 
to Brill for $1000.00, taking notes in payment and chattel mar tgage 


on all the partnership property to secure the payment of the notes. 
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Fedde then retired from the business, but it appears that he 
never foreclosed the mortgage or took possession of the mortgaged 
property and that the notes still remain unpaid. 

The Plaintiff in error had been selling Garvin Auto Painting 
Company previously to the date of the partnership between Bria 
and Fedde. The business of Plaintiff in error with the partner- 
ship was handled by its witness, Dyer. He did not know Fedde, 
but transacted all business with Brill under the style of Garvin 
Auto Painting Company. He saw Brill three or four times during 
1925, once in June and another meeting a little later and was first 
informed of the partnership by Brill. During the period of the 
partnership, June 29, 1929 to September 24, 1929, plaintiff in 
error sold and delivered to Brill at this place of business 
merchandise to the amount of $566.35 which was not paid for. 

The limited partnership agreement between Brill and Fedde 
was recorded in the office of the Recorder of Kankakee County on 
May 20, 1926, and it appears that this recordation was accomplished 
after Fedde learned that Plaintiff in error proposed to hold him 
liable for the account. 

Suit was filed by plaintiff in error to the May Term 1926 
of the Cireuit Court against Fedde. ‘he declaration first filed 
was against Brill and Fedde, doing business under the name of 
Garvin Auto Painting Company; an anended declaration was filed 
against Brill and Fedde doing business under the name of Brill 
and Fedde, amendment being made to conform to the pa rtnership 
agreement. An affidavit of account, etc., was filed; both 
defendants were served am Brill was defaulted. Fedde filed 
a plea of general issues with affidavits of merits and special 
pleas, setting up the defense that he was a limited partner 
only, admitting the partnership with Brill under the firn mame 
of Brill and Fedde, put alleging that he thought it was 4 limited 
partnership and that he was not bound by the obligations of his 
partner Brill; that as soon as helearned that it was ws nese 


to record the partnership agreement he immediately filed it in 
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the office of the Recorder and he renounced his interest in the 
profits of the business and that he did not at any time receive 
any profits from the partnership. 

On the trial of the cause before the Court the plaintiff 
"in error introduced the partnership agreement in question, as 
evidence on its behalf, and the Court upon a hearing of the cause 
decided that Fedde was not liable. 

It is the contention of the plaintiff in error that defendant 
in error did not comply with the terms of the Limited Partnership 
Act, by not recording the instrument and by selling his interest 
and taking notes securing the same by a mottgage on the property 
of the partnership, without regard to the rights of creditars. The 
defendant in error contends, that, believing himself to be a limited 
partner he can not be held as a general partner, that he was not a 
general partner because he took no part in the control of the 
business; that he substantially complied with the Limited Partner- 
ship Act by recording the partnership agreement as soon as he 
learned that it was required by law to do so, and finally at the 
end renounced all his interests in the business, profits, compensation, 
capital and otherwise, and claimed the benefit of these acts as 
excluding him from being held as a general partner in the partner- 
ship business. 

The plaintiff in error seeks to charge Fedde as a general 
partner for this account, for the reasons above set forth as 
contended, and the alleged liability is predicated upon the pro- 
visions of the Uniform Limited Partnership Act, Chapter 106% 

Pars 7, Smith-Hurd Revised Statute 1931. Section 2b of that 
Act provides that the certificate of limited partnership shall 
be filed in the office of the Recorder of Deeds of the County 
where the principal office of such partnership is loeeated, but 
it does not say when it shall be filed. The evidence in this 
record is that it was filed for record in the proper County on 


May 20, 1926. 
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Secton 5 of the Uniform Limited Partnership Act provides, 
among other things, that the surname of a limited partner shall 
not appear in the partnership name, unless under certain con- 
tingencies which do not apply here. 

The record shows that the surname was used in the limited 
partnership agreement drawn up by Brill and Fedde, but it des 
not appear from the record that plaintiff in error knew anything 
about the firm name of Brill and Fedde until after they began 
pressing for the bill to be paid, and then for the first time 
learned that Fedde was apartner, claimed to be a limited partner 
and plaintiff in error secured a copy of the partnership agree- 
ment and on the trial of this cause plaintiff in error offered 
the agreement in evidence and it was received. 

The witness, Dyer, who was the only witness for the plain- 
tiff in error, stated that his company, meaning the plaintiff . 
in error, had a continuous account with the Garvin Auto Paint- 
ing Company right through from February 1925 to January 350, lees, 
that the name of the Garvin Auto Painting Company was used eae 
the goods charged and that is the way they asked to have the 
shipments made starting in February 1925 and so continuing until 
January 1926, and that plaintiff in error, gave eredit to the 
Garvin Auto Painting Company and pilled the goods to them and 
as far as they knew, George Brill was the proprietor, and again 
in the record it appears that he testified that they continued 

to extend credit to Brill under the name of Garvin Auto Painting 
Gompany. It thus appears from the record that while the defendant 
in error did allow his surname to appear in the partnership name, 
yet so far as this case is concerned no credit was extended to 
the partnership on his account and no one was misled thereby. 


. 
| Tt seems to us that it is the policy of the Statute, as 
| expressed in this Act, to give effect to the purposes sought to 


be attained by regulating associations and one of its main objects 
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is to limit the liability of Limited partners to generel 
ereditors, so long as its provisions are substantially complied 
with. In the instant case we can see that no one was misled 

by Fedde allowing his surname to be used in the partnership name, 

Complaint is made that Fedde violated sections of the 
Uniform Limited Partnership Act by taking a chattel mortgage 
on the property of the partnership to secure his own debt, and 
this is substantiated by the record, but it further appears that 
when the provisions of the Act were brought to his attention, 
in conformity with Section 11 of the Act, which provides as 
follows: -- 

"A person who has contributed to the capital 

of a business conducted by a@ person or partner- 

ship erroneously believing that he has become 

a limited partner in a limited partnership, is 

not, by reason of his exercise of the rights 

of a limited partner, a general partner with 

the person or in the partnership carrying on the 

business or bound by the obligations of such 

person or partnership; provided that on ascer- 

taining the mistake he promptly renounces his 

interest in the profits of the business, or 

other compensation by way of income.” 
He immediately renounced all interest in the profits of the 
business or other compensation by way of income and never sought 
to exercise his rights as mortgagee of such property, thereby 
leaving such property to be subjected to the claims of general 
ereditors. 

Some Supreme Court decisions are cited by plaintiff in error 
to sustain its contention, but on examination thereof we find 
that they were cases arising prior to the enactment of this 
Statute, that is, June 28, 1917, and therefore have no application 
to the points here raised. 

The record shows that defendant in error took no active 
part in the business of the company and that as soon as he dis- 
covered that certain provisions of the Act had not been complied 


with by him, he took all necessary steps to prot ect himself by 


complying with the provisions of the Act. 
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The Act provides that the rule that Statutes in derogation 
of the common law are to be strictly construed shall have no 
application to this Act and shall be so interpreted and construed 
as to effect its general purposes, @te., (Smith-Hurd Chapter 
106g Par. 28 (1) ), and it further provides that a limited 
partnership is formed if there has been substantial compliance 
in good faith with the requirements of the Act. (Smith-Hurd 
Chapter 106% Sec. 2 (2) )}. 
After a careful reading of this record, we are led to the 
conclusion that there was a wubstantial compliance on the part 
of Fedde with the requirements of this Act in good faith and that 
the Court properly so found and that Fedde was not liable under 
this partnership agreement and the judgnent of the Circuit Court 


of Kankakee County is affirmed. 


AFFIRMED. 
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STATE OF ILLINOIS, 
f 8S 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate, Court, at Ottawa, this = day on 
in the year of our Lord one thousand nine 


hundred and thirty- 





Clerk of the Appellate Court 
(65027 1M—9-31) S57 : 
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Begun and held at Ottawa, on Tuesday, the se enty ay of Febrbazy ing 


the year of our Lord one thousand nine ndred and thirty- ae 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES S. BALDWIN, Justice. 
Hon. THOMAS M. JETT, Justice. 


JUSTUS L, JOHNSON, Clerk. 2 6 OT R 5S 
LA, 660 
E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
BEB 23 1933 the opinion of the Court was filed in the 
Glerk’s office of said Court, in the words and figures 


following, to-wit: 

















No. 8529. A. il 


IN THE 
APPELLATE COURT OF ILLINOIS 


SECOND DISTRICT 
OCTOBER TERM A. D. 1933, 


MAE RASTMAN, Plaintiff 
(Anpellee) 
Appeal from Circuit Court 
VSe 
Winnebago County, 


EMMA LINDSTROM, Defendant 
(Appellant) 


Baldwin, a, 


This suit comes here on appeal by Emma Lindstrom, 
appellant, hereinafter referred to es defendant, to reverse a 
judgment rendered against her for Three Thousand Five Hundred 
Dollars ($3,500.00) for personal injuries received by Mae 
Rastman, appellee, hereinafter referred to as Plaintiff, on 
February 15, 1930, in an automobile owned by Defendant. 

The Plaintiff, a young lady of twenty years, had been 
keeping company for 2bout four years with Stanley Lindstrom, 
son of the defendant, who was also of the age of twenty years. 
He had worked four or five years in his mother's furniture store 
on Broadway in Rockford, Illinois and resided with here 

It appears thet on the night in question, being the 


night thet the accident hapnened that resulted in the injury com- 
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plained of, the son of the defendant took epnellee to 2 dance, 
and thereafter, between twelve and one o'clock A. Me, While they 
were riding in his mother's car, the car of the defendant, ih 
the direction of her store and his home, they were struck at a 
crossing by a fast moving Illinois Central freight train. 
Stanley Lindstrom was instantly killed and the Plaintiff receiv— 
ed the injuries for which she brings this suit. 

It further appears that the declaration was filed to 
the January term, 1931, of the Court, and averred that the de- 
fendant was liable beceuse of the "Family use" doctrine, 

In November 1931, Plaintiff dismissed her suit, but 
later during the term had the cause re-instated and filed an 
amended declaration predicating liability on the ground of 
agency of the son for his mother. 

The defendant plead general issue and special pleas 
denying agency and denying operation of the Care 

The evidence on this issue for the Plaintiff is ina 
general way to the effect thet the mother in plaintiff's pres- 


ence hed on a number of occagions told her son to drive sround 


-past the store when he was driving around anc see that the front 


display lights had been turned out and that they were driving 
in that direction at the time of the collision, and that the 
cowse that they hed pursued was not exactly the shortest route 
to the home of the plaintiff, the young lady in question. There 
is no direct evidence in the record that the store was their 
destination or that they intended to drive past it at the time 
in question. 

The evidence im behalf of the defendant was a denial 
by the mother that such instructions had been given at any time; 
that the front display lights were taken care of by a merchant 


police; that it required a special key to turn off such iights 
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eothes 


and that Stanley had no such key on the night in question; that 


the route they were driving was also the nearest route to 
Stanley's home and to a restaurant they customarily visited for 
refreshments at night; thet the standing train at the crossing 


wholly obscured the view of the fast anvroaching train on 2 varal- 


Pe eee 


lel track, and that Stanley Lindstrom, using due care did not 
discover the approaching train until too late to avoid being struck. 


In rebuttal, the Plaintiff was nermitted to testify 


Ee 


over objection that at the time of the aécident they were not 
going to Stanley Lindstrom's home or to the restaurant mentioned 
and the admission of this testimony is alleged to be error, 

The Plaintiff relies upon her right to 2eveer by reason 
of the agency or master and servent relationship existing be- 
tween the deceased and the defendant, and our belief is that this 
is the imoortant question in this reocrd and upon the gecord offer- 
ed on thet question, the decision of this case will depend. 

The Plaintiff in this case, while upon the witness stand, 
upon this question, testified as foihlows: 

"Q Were you ever present at any time when Emma Lindstrom 

hed some conversation with Szanley Lindstrom concerning any of 
his duties in relation to the business, after working hours, that 
is, after six o'clock, closing hours, whatever it wes, in re- 
lation to what his duties were?” 


"She, (defendant) said, "Mae, you help Stanley look after 


qk, an 


the store and then you won't mind, when you ere out riding to go 


bp SS 5 


past the store and turn out the light." She told him to look 
after the store, to manage the store and turn out the lights in 
the store after closing time, if the merchant policeman didn't 
turn them out. She said those same things many times. I don't 


remember anything further said as to the time he should make 


f 
; 
it 


those trips. 
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Q Now, Miss Rastman, on any of these times that you 
have been with Mr. Lindstrom and his mother riding in the automo- 
bile, have you ever overheard or been present when some conver- 
sation took place in reference to the business which Mis Lindstrom 
conducted and as to whet Stanely Lindstrom's duties were with 
reference to the seeing of thet business or looking after it 


after closing hours at night? 


A. Mrs. Lindstrom told him, told Stanley to watch after 


Oe ee ee eee eee Oe 


the store, take care of it and turn out the lights before he 
came home at night and we would take her home and then she would 

' tell us to go and turn out the lights. 
Mr. Reno: I object to what they would do. 
f The Court: Yes, what they did - took her home, that 
; may be stricken oute 

Q. Well, how many times have you heard her tell you 
to do thet before you came home at nicht? 
t A. Many times. 
Q@. Did she say any ting further to you or to him in 
your presence about that further - about the matter of going over 
and looking at the store? 
g A. Wo, just that he would do that - that hewould 
look efter the light before he came home; f told that once," 

On cross—examination she said: -- 

"When I was out with Stanley on these occasions, he 
never went into the store, I don't know, as a matter of fact 
whether he had a key to the store or not. I never saw him go 
into the store of a night, He would turn off the lights from 
inside the doorway, to the west of the door that enters the stores 
This doorway leads to some apartments upstairs and the switch for 
the lights is just inside the door at the landing. He would 


just go up and turn thet switch with his hands just like any 
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ordinary switch. I have seen him do thet many times when I have 
been right outside in the car. +! did not know that it requires 
a special key to turn into that switch in ordet to turn off the 
lights and © didn't know he had to have a key. I am not pogi- 
tive that he didn't use any key or instmament and never sew him 
take a key or anytiing out of his pocket to turn out the switch. 
I have been back to the store since the accident, but I hsven(t 
noticed the location of the pnlsce where they have the switch, 

when we weht to Lou's barbeque thet night, we didn't 
go in, There were three or four other cars there. I have 
never heard lirs Lindstrom give Stanley any directions besides 
to turn out the lights except that I have heard her say to look 
after the whole store, 

Q. Well, that is the only thing thot she svecifically 
told him to do, is to turn out the lights? 

A. And to ldok after the rest of the store." 


To rebut this, defendant on her own behalf, testified 
as follows: -~ a) 

"Q. Witness, Itll ask you if any occasion when lise 
Rastman was in your presence, or st any other time did you ever 
tell your son, Stanley Lindstrom, to turn out the window lights 
at your storej" 

A. Not outside. 

Q. Did you ever tell him to turn out the lights inside - 
the inside lights in the store? | 

A. Onee I did. 

Q. When was that? 

A, That was Chtistmas, 1928, before Christmas 1928. 

Q. What was the occasion for thet? 


A, We had bought a lot of lamps and Stanley put them 
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~S- 
up in the window; we closed at 6 o'clock and he wanted them to 
burn or be lighted longer than thet and he had all these lighted 
lamps burning and he asked if he covld have the key to my place 
so he can go in there and turn off those lights --let them burn 
a little bit longer at night because they were Ssitting in there 
pretty for the Christman trade, 

Q. Did you give him the key to go down and do that? 

A, Yes, I gave him the inside key to do thate 

Q. That is theykey to the store? 

A. Yes, sir. 

Q. Witness, with reference to the outside of this store = 
that is the outside Lights - outside switeh on the lights, what 
kind of a ewiteh was that in February 19307 

A. There was two switches - one in the door and one on 
this side, outside, to turn with the key - any one could turn it 
on and turn it off, outside the sign, but the turn-key inside the 
door and the outsice, on one wall, they have to have a turn-key, 

QO. Have to have a key? 

A. Yes," 

Q. And how many keys did you have for that purpose? 

A. Only one. 

Qs One key? 

A. Yes, sir, one key. 

Q. I'll ask you to look at this key which I will ask to 
heve marked Defendant's Exhibit 1, and state if that is the key? 

A. Thet is the key to the outside. 

Q. Do vou know where that key was on the night when 
Stanley Lindstrom was killed? 


A. It was inside my store." 
Gross—Examination by Mr. North. 


"I never told my son Stanley to go and see that the 
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lights were turned off and never gave him any such instructions 
except the one time I told him. Sometimes when he went by to 
look at the light, he said it was off but many times he came home 
and told me he turned the sign off because it was on. He : 
told me but I hever told him to go and turn it on or turn it off, 

Qe But you dic ask him about the lights on occasions 
and asked him if everything was all right when he cane home et 
night? 

A, No, I don't ask him. 

Q. You did, from time to time, tell him, "Now Stanley 
go look at the store before you come home at night? 

A. No, I didn't. 

I never told him anything like thst, I ¢ was closed and 
the voliceman took care of the lights outside, but Stanley had 
come home and renorted a gocd many times thet he had turned off 
the sign. I never found that the sign had been on all nicht. 
The way we happened to heve such a conversation was thst he 
came home some night, I couldn't tell when and said the sign was 
burning sco he went and turned it off and I said, "All right." 

I never knew of the sign burning after half-past ten or eleven 
o'clock. That was the last minute. Stanley has been in the 
store since he was sixteen years old andduring the last four 
years he was the only male member of ay to in the business, 
but Mrs. Bodine, his sister, hes been with Me since she was 
fifteen years old. ghe kept the books. I did not rely on 
Stanley to run and manage the store. He was engaged as salesman 
in the store and collected. I did not go to Stanley to talk over 
the effairs of the store. He wasn't in the business. I did ask 
him to go and collect and asked him to be sure that everything 
Was straight and go on. Out of the clerks in the store, it was 


not Stanley, but Howard, that other fellow, on whese judgment 
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I more or less relied. 

Miss Rastman has been in my home 2 good meny times and 
I have been out riding with her a good many times. have 
never at any time been out riding with her in the car and said, 
"Well, let's go past the store and see if the lights are all 
Tight and see if the store is all right." 

Qe. Isn't it a fact thet you never at any time when 
you were out riding with Miss Restman, came beck home with out 
at first requesting Stanley to teke you vast the store and look 


to see if the lights were lighted or turned out end see if the 





store wes all right? 


A, Wo, I went home. I didn8t stop at the store when we 


a eS 


was out." 


"I never asked him to go by and Slook at the store and 
look at the light only once and I never asked Stanley to drive 


past the store when we were out with Miss Rastman," 


The plaintiff and defendant are the only ones who 


testified unoh this question and ourdecision in the matter, as 


a Ft = oe Eee 


we view it, rests upon this testimony. 


It will be seen vpon a careful consideration of this 
evidence upon the euestion of the existence of the agency or 
Master and servant relation, which is essential to recovery, 


there is no direct evidence and the circumstances by which this 


- ho dee Ft 





reietiongship is sought to be established are uncertain, There 
ig in effect no substantial testimony setexed by the plaintiff, 
save thet of the plaintiff herself, which is denied by defendant, 
to establish, by the preponderance of the evidence, thet at the 
time of the accident Stanlev Lindstrom, the driver of the defen— 
dant's car, Wes acting within the scope of his employment as a 
salesman for his mother's furniture store, or of any specific or 


general instructions concerning the lights on the store thet night. 
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The evidence bearing upon ouestion of egeney is very meager 
and the best thet can be said of it is that it is ceneral 
in its neture. The evidence diecloses that the driver of the 
car that night was a salesman in his mother's store ané many 
times while out driving at nicht with the pleintiff in the case, 
drove by the store and if the lights were burning in the sign he 
would get out and turn them off and would then go home and tell 
his mother that he had done so. There does not seem to be in 
the record any direct evidence as to any duty the driver of the 
car owed the owner of the car on this fatal night with reference 
to the lichts in the store, It is just 2s plausible to argue 
that the oceupants of the car were oh their way to the home of 
the plaintiff, while it may have been the longer, way, but what 
mattereth that to youth, as well es it would be to argue thet 
they were going by the store of his mother to see if the lights 
were out or to a restaurant near by which they frequently visited 
when out driving. Evidence of facte to establish the relation- 
ship of master end servant must be certein so thet it mey be said 
thet a preponderance of all evidence in the case points to but 
one conclusion. 

We have examined most carefully the evidence bearing 
upon the question of agency and we are uneble to say that such 
proof has bean offered on the rart of and by the vleintiff as to 
sustain the doctrine of agency to authorize a recovery by the 
plaintiff against the defendant in this Cage. 

When, in the judgment of a reviewing court, after a 
careful uxmain examination of the evidence offered in tne trial 
court upon a vital issue, it is of the opinion thet, that issue is 
not proven by 2 presonderance of all the evidence uoon the 
question then ites pxlain duty is to so find and to set aside a 


judgment predicated thereon even though it has been heard and 
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passed upon by a jury. This is deemed necessary in order to 
promote justice and its due administration in the courts. 
Growder vs. Chicago and Alton, 145 Lilinoig Appellate at 556; 
Ball vs. Beekstein 173 Illinois 187; Chicsgo end Erie R. BR. vs 
Meech 163 Tilinois 305. 

Other questions are argued; but being of the opinion, 
as we are, that the plaintiff has not produced sufficient testi- 
mony toéstsblish the question of agency to authorize a recovery, 
the judgment of theCireuit Court of Winnebago Gounty is reversed 


and the csuse remanded, 


REVERSED AND REMANDED. 
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STATE OF ILLINOIS, 
8S 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 





hundred and thirty- 








Clerk of the Appellate Court 
65027 —1M—9-31) 38507 
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Begun and held at Ottawa, on Tuesday, the seyenth day of February in 
the year of our Lord one thousand nine hundred and thirty-three, 

| within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES 8. BALDWIN, Justice. 

Hon. THOMAS M. JETT, Justice. 


*% - 3 
JUSTUS L. JOHNSON, Clerk. 2 6 9 I.A. GE 0 


EH. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 







FEB 23 1933 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 8534 A-14. 


IN THE 
APPELLATE COURT 
OF ILLINOIS 
SECOND DISTRICT 
OCTOBER TERM A. D. 1932. 


PHENIX BANKING 
COMPANY, INCORPORATED, 
Appellee, 
Apoeal from the Circuit 
VSe Court of Stark County. 


W. W. JONES, 


a ee ee 


Appellent. 


Baldwin, Jv. 


This case comes here on an apoveal from an order of the 
Cireuit Court of Stark County, denying a motion to set aside a 
j judgment confessed in said Court. 
: On September 5th, 1931, judgment was entered in the office 
H of the Clerk of the Circuit Court in said County, in vacation, in 
favor of the Appellant for the sum of $2,169.90 and cost of the 
suit. The judgment note was in usual form and was dated June Ist, 
1931, due oneyear after date with interest at 7% per annum from date, 
"interest payable annually, and the judgment included Attorney fees 
amounting to $197.91 or 10% of the amount due as provided in the 


note. 
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Within the time allowed by law, there was notice given to 
vacate the judgment and an affidavit and motion to vacate filed, 
motion was denied and appellant took an appeal from the order on 
this motion. 

It apoears that the Appellant did not ask, in addition to the 
vacation of the judgment, for leave to plead, nor did he set un 
in his affidavit the nature and character of his defense on the 
merits, if any he had, contenting himself with stating as follows: 
-~ "That he verily believes that the defendant has a good defense and 
that said judgment is null and void and should be vacated and set 
aside", and then continuing he sets up that the nature of the de- 
fense is that the declaration does not allege a good cause of 
action; does not state that plaintiff is "holder" of note suéd on; 
that at the time of the judgment there was no interest due; that 
the Attorney fees are excessive; that the Clerk was without juris- 
distion to enter the judgment, and that the Attorney confessing the 
judgment had no power to confess judgment for the amount nor agree 
upon the Attorney fees nor that no writ offerror oft appeal will be 
prosecuted, etc. 

The declaration filed in this case Was in the usual form and 
set out that the Appellant made the note in question and delivered 


it to Appellee and the record discloses that Appellee brought suit 


upon the same against Appellant, which in our judgment clearly dis- 


poses of the question in favor of Appellee as to whether or not the 
declsration alleges that Appellee was the "holder" of the note at 
the time judgment was confessed. In our judgment it will be con- 
clusively presumed that Anvellee, in bringing suit upon the note was 
the "holder" of the note, 

The note contained a clause with réference to interest as follows: 
-- “Interest payable annually". It is claimed that inasmuch as the 


note was dated June lst, 1931, payable one year after date and 
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interest payable annually, that at the time judgment was entered 
on September ,6th, 1931 there was no interest due. 

The note contained a clause authorizing confession of judgment 
“at any time hereafter for such amount as may appear to be due 
thereon, together with all costs and 10% Attorney fees", 

Our Courts have held that whether the principal is due or not, 
when the note contains a clause, such as in the instant case, then 
when the judgment can be entered at any time after date of the note for 
whetever is due on the principal anc it foll®s that interest 
attaching to the principal to the date of the judgment would neces- 
sarily be included in such a grant of power, unless the note by its 
plain and unambiguous terms would direct otherwise. 

It should be noted in passing thet the Appellant makes no 
complaint that there was nothing due on the principal for the same 

reason he claims nothing due as interest for the note recites 

that the principal sum is due one year after date; but, as herein 
| pointed out, maturity is accelerated by the clause in the note, and 
we apply the same rule as to interest. 

It appears from the record that the amount of the judgment, 
| including Attorney fees was $2,169.90 and deducting the $197.91 there- 
| from - the Attorney fees - leaves a remainder of $1971.99 as the 

amount due including principal of $1936.50 and 535.40 interest Bue 
from date of the note to the date judgment was taken. The total amount 
of principal and interest due was $1,971.99 and 10% of this amount 
or $197.19 was the amount clearly authorized by the note to be con- 
fessed as Attorney fees by the Attorney for Appellant. This being a 
matter of clear calculation, no citation of authority is necessary. 

Complaint is made thet the Attorney for the defendant below -- 
‘the Appellant here -- had no »ower to sign the cognovit and confess 


judgement for the amount stated in the record, and that as the note 
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did not agree that no writ of error or appeal should be prosecuted 
that therefore the confession was void. 

We have hereinabove decided that the amounts are correct, therefore, 
that part of thé contention must fall, 

With reference to the power for the Appellant to consent that 
no writ of error or appeal should be prosecuted, we find that this 
Court has heretofore in Long vs. Coffman, 230 Illinois Appellate at 
Page 527, disposed of this contention and reference thereto may 
be had on that point. 

To the final contention of Apnvellant thet the Clerk had no 
authority to do what was done in this case, we have only to reneat 
what was dlso said in the Long vs Coffman Case, (supra), that, -- 
"The Clerk of the Court is not called upon to exercise judicial 
powers in entering judgment on a note by confession during vacation 
***cince it is his mandatory duty to file the papers and enter 
judgment upon presentation to him of purported declaration, warrant 
of Attorney, cognovit and supporting affidavits without questioning 
the legal sufficiency of suchpapers". 

It appears that while this appeal was pending, a Receiver was 
Ropointed for Appellee and a proper motion made in apt time to sub- 
stitute the name of Receiver fotrthat of Appellee, 

This motion upon consideration thereof by the Court is allowed 
and the Clerk is and he is hereby directed to substitute the name of 
the Receiver for thet of the Appellee in this proceeding, 

In this view of the law, as applied to this case, this Court 


affirms the judgment in the lower Court in denying the motion. 


AFFIRMED. 
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STATE OF ILLINOIS, 
Ss 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





___in the year of our Lord one thousand nine 








hundred and thirty- 
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Begun and held at Ottawa, on Tuesday, the Seren 1 da 
the year of our Lord one thousand nine hundyYed and thirty-three, 
within and for the Second District of the State of Illinois: 

Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES S. BALDWIN, Justice. 
Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk, Fe 26 9 1.A. 6 6 oh 


E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
FER 22.1923 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 8554 Agenda No. 20 
IN THE APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
OCTOBER TERM A. D. 1932 


Alexander Lumber Company, 
a corporation, 
Appellant, 
Vs. 
Appeal from Circuit 
John C. Coberg, Board of Educa- 
tion, School District No. 46, Court of Du Page 
Du Page County, Illinois, et al 
County. 
Appellees, 
and 
Hammerschmidt & Franzen Company, 
a pernpratian (Intervening Petition- 


Appellant, 


BALDWIN, J. 


A bill of complaint was filed by the appellant in the 
Circuit Court of Du Page County to the October Term 1929 in 
which it was alleged that the complainant was a corporation 
doing business at Aurora and Glen Ellen, Illinois, buying 
and selling lumber and building materials. 

That the Board of Education of School District No. 46 
or Du Page County, Illinois, entered into a contract on or 
about October 1, 1928 with one John C. Coberg to furnish 
labor and materials for the erection of a school building in 
the City of Elmhurst to be known as Washington School, and 
for another school building known as Hawthorne School, and 
that thereafter said Coberg entered into an agreement with 
one William J. McDonald to furnish certain labor and materials 
to be used in each of the said buildings. 


That thereafter the said McDonald entered into a contract 
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with the complainant for the purchase of certain building 
materials to be ordered from time to time and to be used in 
the construction of the said Washington and Eawthorne School 
buildings, to be paid for at the usual and customary price 
at the time and place the material was delivered and 

further alleced that the complainant would deliver to the 
said MeDonald building materials for the Vashington School 
to the amount of $1,585.62 and materials for the Hawthorne 
School to the amount of (3565.05. 

That before payment was made by the school district to 
the said Coberg and McDonald, the complainant notified the 
officials of said School District No. 46 of its claim for 
materials so furnished on the two school buildings by written 
notice served on February 9, 1929 and September 3, 1929 
respectively and claimed a jien upon all of the moneys, bonds 
and warrants in possession of the School District held for 
the payment of the contracts for the building of such school 
buildings. It further allezeé repeated demands and refusals 
to settle and adjust the account. 

Tt was also alleged that the pittsburgh Plate Class 
Company had or claimed some interest in and to the moneys, 
ponds and warrants and property of said Sehool District but 
asserted that such claim, if any, was subsequent to the lien 
of the complainant. 

Copy of the notices referred to in the bill of complaint 
| were attached to the pill as Eihibits A, B and C. 

One Hammerschmidt and Franzen Company filed its inter- 
vening petition, asserting that it was engaged in the manu- 
facture of mill work, etc., and that it entered into 4 con~ 
tract with the weid MeDonald to furnish all labor and materials 


to be used in the erection of said school, to the amount of 
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$1,483.30 and claimed a lien therefor and prayed that an 
accounting be taken under the direction of the court and that 
the school board might be ordered to pay it the sum due it. 

The Pittsbureh Plate Glass Company filed its answer and 
likewise its cross bill. The Board of Education of the School 
District No. 46 filed its answer and admitted the making of 
the contract with Coberg for the two buildings known as Wash- 
ington and Hawthorne Schools and asserted that it still had in 
its pas session on account of the contract the sum of $1,869.46 
from the Washington Ssehool and $2,062.17 from the Hawthorne 
Sehool and that it was ready to pay the same to whomsoever 
the court might direct. 

And answer denied that it had any knowledge of the con- 
tract between Coberg and McDonald or between MeDonald and tek 
the complainant and by order of court such answer was permitted 
to stand as the answer to the intervening petition of Hammer- 
sehmidt and Franzen Company. 

The defendant, Coberg, filed his answer and admitted 
the making of the contracts with the said Board of Education 
put denied that McDonald was a co-partner in any transaction 
whatever and asserted that the said MeDonald was a sub-con- 
tractor of the defendant in said work in the bill of complaint 
referred to and that as such sub-contractor the said McDonald 
had been paid by the defendant all moneys due him upon all of 
saia work referred to in the bill of complaint, and denied any 
knowledge of delivery of materials by complainant upon the 
premises as alleged in the bill of complaint. Defendant 
Goberg likewise filed a like answer to the intervening peti- 
tion of Hammerschmidt and Franzen Gompeny. 


William J. MeDonald filed no answer and was defaulted by 


the court. 
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The case was referred to the Master in Chancery, who took 
the proof and filed his report herein finding that the sums 
Claimed by the respective companies to be due was true and that 
the materials had been furnished, but finding that under the 
statute concerning liens the material men were not-entitled to 
a lien upon the moneys in the hands of the School Board. 

There is practically no controversy as to the facts in 
this case, The material men unquestionably furnished the 
materials to the said McDonald, sub-contractor, and such 
materials were unquestionably used in the erection of the 
building. Thus the sole and only question to be determined 
in this case is: "Are the material men who furnished materials 
to a sub-contractor entitied to a lien upon the moneys, bonds, 
warrants, etc., in the hands of the Sehool Board?” 

Section 235 of Chapter 82 Cahill's Revised Statute (1931) 
provides that* any person who shall furnish material, aparatus, 
fixtures, machinery or labor to any contractor having a Gontract 
for public improvement for any county, township, school district, 
city or municipality in this State, shall have a lien on the 
money, bonds or warrants due or to become due such contractor 
under such contract, provided such person shall, before payment 
or delivery thereof is made to such contractor, notify the 
official or officials of the county, township, school district, 
city or municipality whose duty it is to pay such contractor, 
of his claim by a written notice, etc." This section does not 
provide for a lien upon the improvement or the property im- 
proved, but only gives the sub-contractor or claimant a lien 
upon the money, bonds or warrants due or to become due the 
contractor. (Alexander Lumber Co. vs. Farmer City, 272 Ill. 


264). 
It is contended by the appellee that this act does not 
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include material men who furnish materials to a sub-contractor 
but that it only includes such persons who furnish labor or 
materials directly to the contractor who made the original 
contract with the school board. On the other hand the 
appellant insists that such construction is not the correct 
construction of the act and that such act does include mater- 
jal men who furnish materials to a sub-contractor. 

This same contention was made in the case of Granite 
City Lumber and Coal Company vs. Board of ERducation, 205 Ill. 
App. 134. In that case the School Board entered into a 
contract with one J. R. Beale for the construction of a cer- 
tain high school building. Thereafter Beale entered into 4 
contract with Mettlen and Company for certain brick work and 
the materials therefor. Mettlen and Company in turn entered 
into a contract with the Granite City Lumber and Coal Company 
for the purchase of materials. This company supplied the 
materials and upon failure of the sub-contractor, Mettlen 
and Company, to pay for the game the Granite City Lumber and 
Coal Company claimed a lien upon the moneys in the hands of 
the School Board for the value of the materials furnished. 

Thus it was there contended exactly as is contended 
here, namely, that persons furnishing materials to a sub- 
contractor were not within the terms of the act above referred 
to, and in passing upon the question the court said (page 140) ; 
"The section of the statute reférred to does not require that 
the material shall be furnished upon the contract of the prin- 
cipal but applies +o any person who may furnish material or 
labor to any contractor for any public improvement, and it 
seems to us that if we should say that before a person 
furnishing material should have an agreement with the con- 


tractor, that it would be a narrow construction of this 
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statute. While it has been said by the Supreme Court that 
this statute is in derogation of the common law and should 

be strictly construed, yet we do not believe that such a 
construction should be adopted as would deprive one of a 
remedy for the materials furnished and used in the erection 
of the building, if the proper notices have been given, as 
the statute itself by Section 53 ( J. & A. Section 7177) pro- 
vides: 'This act is and shall be liberally construed as a 
remedial act." The object and purpose of the lien law is to 
protect those who in good faith furnish materials for the 
construction of buildings, and such persons ought not by a 
strict construction be deprived of this remedy." To like 
effect is the case of City of Staunton Vs. Cole & Fauber, 254 
Tll. App. 377; Siemer Milling Co. vs.Moritz, et al, 227 Ill. 
App. 459; Alexander Lumber Co. vs. Farmer City, 272 Ill. 264; 
McMillen vs. Casey Co. 311 111. 584; Acker vs. Vanderboon, 
255 Ill. App. 417. 

The rule of construction as determined in the case 
above mentioned is applicable to and decisive of the cas¢é 
at bar. We hold that the appellants are entitled to a lien, 
to the extent of their respective claims, as proven herein, 
upon the moneys, bonds or warrants due or to become due to 
the said John C. Coberg from the Board of Education of School 
District No. 46, Du Page County, Illinois. 

Other questions have been presented herein, put from 
the conclusion we have reached we deem it unnecessary to 
discuss them. The decree of the Circuit Court entered herein 
is erroneous and must be reversed. 


The @ecree of the Circuit Gourt of Du Page County is 


reversed with directions to enter a decree holding that the 
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respective appellants are entitled to and have liens upon 
the moneys, bonds or warrants in the hands of the Board of 
Hiontion of School District No. 46, Du Page County, Illinois, 
due or to become due to John C. Coberg to the extent of their 


respective proven claims. 


REVERSED WITH DIRECTIONS. 











; sogH acoit owed bus o¢ beititne ete staelL 
we a: RN OEY ee cee Melioss pl ee ae a 
tf 2 brood ols to abspal odd st rept iO ebm 
- : OMT ae eT emLT aay ht Mm eee tree it dh 
EE atomi Lit eyeawoo eget ae os soit | fotntek® Looton 2 2 aot 
2134 Ge SEES Bah, BR LEG ONIN arly aie aia Ae aii 
. tiedd ‘to tnedxe edt ot ene Pie) aloe ot eb camoed ot ro 
6 URN Date wee Sie Ae aia a xf Paige bavi 


i. 

















wae UNI BREA ako ae el of FE Gai atied: Gar aie ex stone aes 


Se RAF ARO. SEK eR AE et oh leas a iC Sw th afar rear 





ak ® 4 3 - g itivee, and wt tet ee ete? ; 
Me Re AMEE CS NES SMA SR OL SY I Bag: Sate AT 
ak DAN LS HI Sa ie Se ee teat a 





od Piso Mineo: gagenwe ese bed coat esate atin sat 


oy 4 Ve eS "id ¢ ei 
Shi: ARM. AE ARERR RRR ME SR Mgt 

















aS 


es yea i im a et a ve 


1h 
vel 


Big 
ve: 





BE! kan? 


eo rio hee !: ee getter ppb wb2T 


aS £54 
See 0 


Riss ea Hi Pa 7 Se: aii et ca hall Hi casting Mh, ee Wi 





SNe. ie MR 





pant 





if 
ce 4h sah iets: 
ae chase nD Roe dn 





ADA fl és ca a me 








t STATE OF ILLINOIS, 
8s 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


, Appellate Court, at Ottawa, this day of 


_in the year of our Lord one thousand nine 











hundred and thirty-. 





Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 






fiay of February in 
the year of our Lord one thousand ni & hu bof ana thirty-three, 
within and for the Second District f fhe ftate Ones Timor: 
Present-- The Hon. FRED G. WOLFE, Pre ifing Justice. 

Hon. JAMES S. BALDWIN, Justice. 

Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 2 6 9 I.A, 5 KO 


E. J. WELTER, Sheriff. 













BE IT REMEMBERED, that afterwards, to-wit: On 
FEB 221033 the opinion of the Court was filed in the 


Glerk’s office of said Court, in the words and figures 


following, to-wit: 








No. 8582 Ag. No. 28 


IN THE 
APPELLATE GOURT OF ILLINOIS 
SECOND DISTRICT 


OCTOBER TERM, A. D. 1932. 


fER BENSON, (Plaintiff below) 


Appellee, 
vs. Appeal from the City Court 
WALTER HOCHSPRUNG and ALBER of Aurora, Kane County, 
HOCHSPRUNG, individually and Illinois. 


as co-partners doing business as 

Walter Hochsprung, or Hochsprung 

Brothers, (Defendants below) 
Appellants. 

WOLFE, P.J. 

Elmer Benson, the appellee, brought suit in the City Court 
of Aurora, in Kane County, against the defendants for injuries 
that he sustained in a collision between a taxicab in which he 
was riding and a truck owned by the defendants. 

Benson, who is a taxicab driver, was riding in a taxicab of 
a different company than the one for whom he was working. At 
the time of the accident he was on his way home when the taxicab 
in which he was riding collided with the truck of the defendant. 

The first count of the declaration charges the defendants 
with general negligence. The second count charges a violation 
of the Motor Vehicle Act, in regard to the right-of-way at a 
crossing upon a public highway. ‘The third count charges the 
defendant with driving his truck at a dangerous and reckless 
rate of speed. The fourth count charges that the driver of 
the truck did not give any warning of its approach to the 
intersection, ete. The fifth count charges the defendants with 
‘wilful and wanton operation of the truck.’ The only plea of 
the defendant was one of ‘not guilty.’ 

The case was tried before a jury and they were unable to 


agree. The case was again submitted to a jury at a later term 
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of court, who found the defendants guilty and assessed plain- 
tiff's damages at 52,000.00. After a motion for a new trial and 
arrest of judgment were overruled, judgment was entered on the 
verdict for the plaintiff in the sum of ‘32,000.00. The defendants 
bring the case to this court on appeal. 

The appellee testified that after he finished work for the 
taxicab company he got into the taxiwhich the witness Browning 
was driving. He further testified that he told Browning to take 
him home; that he paid the regular fare of fifty cents to Brown- 
ing; that he sat in the front seat with Browning and paid no 
attention to the operation of the taxi; that he was arranging 
his report for his previous night's work with the intention of 
turning it into his company the next evening when he started to 
work again; that while he was so engaged on this work the accident 
happened and he was injured; that he was taken to the hospital 
and there treated for his injuries. The witness Hrowning cor- 
roborates the appellee in his testimony relative to him becoming 
a passenger in the taxi and how the accident occurred, and what 
the appellee was doing at the time of the accident. Browning 
also told in detail how the accident occurred, the rate of speed 
of the @ars, the condition of the street, and the position of the 
cars after the accident. 

The appellee called quite a number of witnesses who testified 
that they saw the accident occur and who gave their version of 
the same. The appellant called a number of witnesses who had seen 
the cars prior to the accident, but only one witness, the driver 
of the truck, who was one of the defendants, testified to actually 
seeing the collision. Under these circumstances it is particularly 
the province of the jury to say how the accident occurred and decide 
the issues of fact between the parties. Unless this court can say 
that the verdict is manifestly against the weight of the evidence 
we will not be justified in setting the verdict aside as being 


contrary to the evidence. 
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The appellants offered no evidence whatsoever to contradict 
the testimony of the appellee and the witness Browning, that the 
appellee was a passenger for hire in the taxicab of Browning. From 
the evidence introduced it seems to us there could be no question 
but that the appellee was a passenger for hire and that the taxi 
in whieh he was riding was a common carrier. Under such circumstances 
it was not necessary that the appellee exercise that degree of care 
that is required of one who is 4 guest in an automobile, as he has 
a right to rely upon the skill and experience of the driver of the 
taxicab, trusting that he will so operate his taxi in such a manner 
that one will not be injured through his negligence, 

Over the objections of the defendants the court permitted the 
appellee to introduce a bill which had been rendered him by the St. 
Charles Hospital for services due to the accident. This bill was 
known as Exhibit One. Exhibit Two was a bill for medical attention 
to appellee at the hospital. Exhibit Two was for the services of 
Dr. E. R. Balthazer. Dr. Balthazer testified for the appellee that 
he treated him for the injury in question, but did not testify that 
his charges were the ordinary and reasonable charges for like ser- 
vices as rendered in the bill. The appellants now insist that this 
was error to admit these bills in evidence without further proof 
that they were reasonable and necessary in attending to the injuries 
of the appellee. In the case of Wicks Vs. Cuneo-Henneberry Coe, 

319 Ill., 344, the courtssay: "The payment of the bill of the 
physician is prima facie evidence that it is reasonable.* We find 
no authority that a bill rendered by a hospital to a patient is a 
fair and reasonable amount for the services rendered. Our courts 
have repeatedly held that in suits for damages to an automobile 
that a bill from a regular garage for repairs to the automobile 

is prima facie evidence that the bill is correct. -Cloyes Vs. 
Plaatje, 251 I1l., App. 183; Wholesale Grocery Corporation Vv. 


Richheimer Brokerage Co., 2335 J1l., App. 64. 


ian wo Pa 3S ie oa 
, 4 op na 

‘ 

: tothexiaos o¢ taveoadsun gonobtve om. bote tts stmattonen: ent 














edt gact ,poiowetd saestiw edt. bom eellegq¢s- edd Tox wromitaed "6H! ! 
mon'd att iowors te deoizet edd at ettdo tot togneszseq:s: aaw eoLfoqas® 3 
gottasup on od BbLsrco etede¢ es of ameea ti hooubottnt: eomobive ‘eer 


tzet od¢ ¢adé one antd tot regmeaaag s asweslloois edt tedt: tod 





Beeonetemuerio Noma tobxU, steleteo mommos) 8 aewgmtiit) esw’ eit ‘do titw aa 


gree To eeued tad? estetexe eelleqcs edt tadt oyrsegeoen hom apw dhe 





sad ed as ,eltdomotus os at taesg 8 at ofw one ‘to bettepet at dedt” 
ait te tevinh add to esnebrogxe bas [ible odd moquiylet ot tigin ie! 
® formian 8 dove ob tuet atdistetedo -oasLilw: etl tad gattavcd csianettl 
: soanegt [gen aid saugorsts herybeatoed tom LLiw ene tat 

eit bettiaxeq drgoo oft atnaiseted edt to emoltoefds edd tev0% it 


















«he asft Yd mid Horebset mood Had to tsiw Lfid s& voubottat ot ‘eeLied 
, sew [itd at! .tuebtoos edt of exh eenivres “rot Istiqeok ee ee 
i i Holimetis isothem tot: Liid 2 aaw owl tididals) send ididet es ‘aos 
; to gonkvrse ede rot aew ow? didised. ‘sLetiquond offs te sorceyed? 4 fe 
| text eeLlerqs ont tot hottttasd tomes Led xt tosadt Lod). Umea 
ihe tedt vititeer tom blo dud oltseup ai yertat edt cok td beteet? if’ | 
-tea saiil ret aeyrerlo oldsmonset has ytenibte edt exew aoarade whit 
| abet tedhdetent wom eteelledqe sa?) {Letd ede Ht betebret enn ty” 
Tooug ‘reddtwt tuoddiw eesebive at elLid seodt timba “ot aoe aor 
2eliniut edt ot unibnette ot yrsesecen bas oldancesst etow yord tet 7 ‘ he 
gc yrredennalioory0 av atoetW to oso ede nul’ sellecds” ‘eit to ‘ 
Ot Xo Likd exit To temged eMen ” oyae Breton ere ME”, LET ¢ ual 
| bait oW .".efdanoasey Bi $F sted eorehive efoet emttq ak soto? vé 
8 ah treitag sot Letiqaot # yd hereboer Irte » sant ye Prod ie 





atunoo iO .betebner eestvrea edt cot tevoms oftsmcaaey 
eLidomtis os of megemeh not edtwe ot sartt Biot yfbet seq 
olidomotue edt ot atisqer tet egetea taloser s Mott £rid 
*av aeyol0- .toontco at Lftd ent tons eorebive etoat km : 
eV nottsroqro) yrepeT) oLske lode: en ‘ 





sins 

In principle we can see no distinction between bills for 
doctors’ services, hospital services, and repair for automobiles, 
We think the court properly held that the introduction of these 
bills were prima facie evidence that they were correct. 

At the request of the appellee the sourt gave to the jury 
the following instruction: "The court instructs the jury as a 
matter of law where several persons are involved in an automobile 
collision that the plaintiff has the right to bring suit against 
one, any, or all of the persons involved." The appellants cite 
no authority to sustain their contention that this is not the law. 
That this instruction properly states the law is borne out by the 
case of W. St., St. L& P. RR v. Shacklet, 105 Ill. 364. 

The appellant also insists that the court erred in giving in- 
struction No. 3, Their criticism is that the court erred in assu- 
ing that the appellee was a passenger in the taxicab. The evidence 
is uncontradicted that when the appellee, or shortly after the 
appellee entered the taxicab in question, he paid the driver of 
the taxicab fifty cents for his fare. Where the question of fact 
is not disputed and no circumstances in the evidence to contradict 
the testimony of the witness, the court has a right to assume that 
such facts exist. - O'Rourke v. Sproul 241 Ill. 576; Schultz v. Schultz 
229 Ill. 427.-- 

In the case of the Chicago City R.R. Co., v. Carroll, 506 
Tll., 318, the court say: "There was a prima facie showing by the 
appellee that the appellant company operated the railroad which in- 
jured the appellee, and there was no evidence tending to contradict 
it, and it is not error to assume in an instruction that which is 
established on one side and not denied on the other." 

It is our opinion that this instruction prop rly stated the 
law. We do not find any reversible error in the case and the 
judgment of the City Court of Aurora is hereby affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, 
Ss 
SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 
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Clerk of the Appellate Court 
(65027 1M—9-31) ce@S307 











— 





— 
Bs 
= 


om i by Li avait 
i ole fulriae i 
; ‘ py ar vv 


Bidoerayts n'y oh alClve Ay gots te AS? mont 
ah iNet fod Ay wi ve ri 


ipa 


M 


if anit nih stay He if 





; Rah iy 
Wess hes hil 


1 Bay 
se hare 


rr 












Cf Cab 
§ TO 5 2} 







AT A TERM OF THE APPEELATE COURT,, 
: ee 
4 ge | 
day of E nary ip 
j 


é s 
the year of our Lord one thousand ning hurfired and thirty-three, 
J rf 3 





within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES S, BALDWIN, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 
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E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
FEB 23 1923 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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DLA COURT OF TLLINOIS 
Sk ae iD pret RICT, 


Maxey-Barton Organ Company, 
Appellant 
Vas Appeal from the County Court 
of DuPage County. 
Glen Building Corporation, 
Appellee. 
BALDWIN, Je 

This case is an appeal from 2 statutory trial of the right 
ef property. It was before this Court on a former oceasion and 
an opinion was filed, A petition for a re-hearing was granted. 
The respective parties have re-argued the cause, and it was 
agoin submitted to the Court for decision. 

The pleadings consisted of a notice by Maxey-Barton Organ 
Company to the Sheriff of buPoge County, claiming the ownership 
of a theatre organ with attachments, on whieh the Sheriff of 
DuPage County had levied an execution on a judgment obtained by 
Glen Building Corporation sgainst Jelaughlin and bichalopoulos, 
the owners of the theatre in which the organ was located, and 
the customary notices by the sheriff to the Judge of the County 
Court and by the elerk of the County Vourt to the judgement creditor. 

The alaimant corporation, appellant (hereinafter ealled the 
plaintiff) is a Yiseonsin eampavhtion, formerly known as Bartola 


7 


Vusieal Lnstrument Company , but which, after the | conditional sale 


of the organ herein nentioned, aad before the isomrsmeaeick of the 
suit , Changed its. its name to Maxcy-Barton Organ Company. ‘Plaintiff, 
on or about June 11, 1926, sold to ©@.D. liclaughlin and John 
Michalopoulos a theatre organ for the total price of 412,000, 
payable $1,200 in cash, (1,200 upon installation, and the re- 


mainder in a series of notes of $200 each for twelve months, 
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sien 
$250 each for twelve months, $500 each month for five months 
and $2,700 in the thirtieth month, ‘The sale was evidenced by 


a conditional sales contract, reserving title to the organ in 


—. 


the seller until the purchase price should be fully paid. 
MeLaughlin-and ijichalopoulos were residents of Cook County 
amd not of DuPage County. Lcleughlin and Michalopoulos paid 
under this contract a total of 95,500 in installments, sub- 
stantially as provided in the conditional sales contract, the 
last payment of £250 having been medé December 6, 1928. 

In May, 1951, Glen Building Corporation, have frocured 
a judgment against ii¢laughlin and liichalepoules, levied it on 
sundry property in the theatre occupied by the judgment debtors, 
including the organ and accessories herein involved. 2laintiff 
filed its claim of right of property in the organ ond accessories, 
relying on its title under the conditional sales eontract. 

The trial court held that the right of property was in 
UigLaughlin and Michalopoulos, and that the property was subjeet 
to the levy, and ordered the sherife to proceed with the sale of 
the property under the execution. 

The plaintiff eontends, that, 

1. ‘he trial court erred in holding the title to the property 
to be in liclaughlin and llichalopoulos, since the undisputed 
evidence showed title in the plaintiff, and deley in enforcing 
its rights could neither take away plaintiff's title nor estop 
plaintiff from asserting its title as agcinst an execution creditor. 

2 the trial court erred in permitting improper cross 
examination of plaintiff's witnesses and in admitting incompetent 
and improper evidence offered by the defendant; and there is no 
competent evidence in the record of the, existence, contents, 
execution, or acceptance of any chattel mortgage given by iiclaughlin 


and liichalopoulos to the plaintifr@. 
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S. If there was evidence of the existence and contents 
of the alleged chattel mortgage the facts shown did not con- 
stitute a waiver or abrogation of the reservation of title in 
the conditional sale contract, or create a transfer of the title 
to the judgment debtors. 

The defendant claimed that by the delay in enforcing the 
provisions of the conditional sale agreenent, after default by 
MeLaughlin and Michalopoulos, the plaintiff had losts its 
rights thereunder as agsinst an execution creditor, and that 
subsequent te the date of execution and delivery of the con- 
ditional sales contract iiecLaughlin and Miehalopoulos gave the 
plaintiff ea chattel mortgage on this organ end sundry extensions, 
which chattel mortgage was void by reason of sundry defects, 
and that the plaintiff was prevented by reasen of its alleged 
acceptance of the chattel mortgage from relying on its title 
under the conditional sales contract, and that its rights under 
the alleged chattel mortgage were inferior to those of the levy- 
ing creditor by reason of the defects of such ehattel mortgage. 

it is further contended by defendant that plaintiff fail- 
ing to submit any propositions of law to the trial court can 
not now Glaim that the triel court erred in applying legal prin- 
Giples to the evidence, a a is ne evidence in the record 
to identify the property levied upone 

Phere is no: merit in the contention that the plaintiff 
did not prove or identify the organ is being its property. 

An examination of the record discloses that it was identified 
as being the only organ in the theatre and was the one sold by 
plaintiff to the execution-debtor. 

Plaintiff sold this organ to the execution-debtors in June, 


1926, under what is called a conditional sales contract, and 


— ——. 








there is no question but that the purchase price has not been 
paid and that the purchasers have been in default sinee December 
6, 1928. The conditional bill of sale had this provision in it:--= 
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"Said second party further agrees that it will 
_ execute and deliver such other and further papers 
as may be proper or necessary to give full legal 
force and protection hereto in said State where 
such instrument is to be installed." 
As to the question raised by defendant that no propositions of law 
were furnished the trial court, we think a sufficient answer is 
found to this contention in /.0.C. & St. Le Re Cow, Ve Chicago 
City Railway Company, 500 Ill. 162, where it was said: 
"The Appellate Court cannot decline te consider 
the nerits of a suit at law tried without a jury 
merely because no propositions of law were sub- 
mitted to the trial court, as the decision of 
the trial court es to the sufficiency of the 
evidence is not final end binding om the Appel- 
late Court in such ease even though no question 
of law was raised in any manner." 

On the trial of this cause the court permitted certain cross 
examination of plaintiff's witness, Barton, which is elaimed is 
error, He testified on direct examination for the plaintiff with 
reference to the change of name of plaintiff from that of bartola 
Musical Instrument Company to Jaxcy-Barton Organ Company, and in 
relation to plaintiff's exhibit 2 for identification, which was the 
conditional sales agreement, identifying the signatures thereto; 
that the contract was delivered at or about iis date; that the 
organ referred to in the emtract is the one now in the theatre; 


that he superintended the installation of it and that the amounts 


- provided in the contract have not ail been paid; that only $5,500.00 


had been paid and that no one but NeLaughlin and Michalopoulos had 
paid anything thereon; he detailed the dates and amounts of the pay- 
ments e 

On eross examination defendants sought to examine him with 
reference to an alleged chattel mortgage and notes, which, it is 
claimed, were subségnently executed by the parties, who purchased 
the organ, and delivered to the plaintiff, which was objected to 
by the plaintiff; but the Court permitted him to answer. 

This was clearly error on the part of tue lower Court, as 


nothing had bem testified to by this witness in his examination 


in ¢hief which would have been made properly the basis of such 
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6ross examination by the defendant, ond all of that evidence 
should not have been received and should be stricken. ‘This seens 
SO Glear to us that 1t seems unnecessary to cite authority therefor. 

The same witness, Larton, was called as a witness on behalf 
of the defendant and he was interrogated by defendant's counsel 
concerning an alleged chattel mortgage and notes secured ther@y, 
claimed to have been executed by ilcLaughlin and Michalopoulos on 
this orgen and delivered to plaintiffs, and as to the contents of 
these instruments and as to where these instruments were, and he 
stated that thirty notes had been given aggregating (10,600.00, 
and the notes were secured by a chattel mortgage on the ongan, 
all of whieh were eonelusions of his and were improper. He further 
testified in ehief thet the notes, mortgages, stc., were sent to 
one of the attorneys for plaintiff en a few days before this trial 
and that following the execution of the chattel mortgage it was 
filed for. record in DuPage County and subseqmently an affidavit 
extending the time was filed and later another agreement was filed 
and recorded, but, upon cross examination he said that he was not 
at Oshkosh when the documents were mailed, if at all, and that he 
had no personel knowledge of whether they were mailed or not and 
the Court thereupon struck from the record his testimony upon 
those points; then the witness was recalled by the defendant and 
in the midst of his directten examination, on being recalled, the 
following occurred: (Abs. 16-17), 

"ir, Hadley: That is all. Now, I exuli on the plaintiff in this 
ease, its attorneys aud its representatives, to produce on the 
trial of this eause the notes so given for this organ with the 
chattel mortgage. On their failure so to do we will introduce 
secondary evidence to the cotrarye 

Mr. Robertson: There has been no notice produced, no document 
Served on us, your lilonor. 

Me. Hadleys I am now giving you notice, making it oral. lave 


you the notes and the chattel mortgage? 
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My. Robertson: Here? 


lim. Hadley: Yes. 
kr. Robertson: ioe 
Mp, Hadley: Will you produce them? 
ix. Robertson: I haven't them heres 
lim, Hadley: That is not the question I asked. 
iy, Robertson: Yell, I think probably the Court will take 
| judicial notiee, you have ten days in which to serve a legal notice. 
| If you will put me on the stani I will testify. 
ix, Hadley: You are representing the plaintiff, failure on your 
part to produce them is a refusal on behalf of the plaintiff. 
liv. Robertson; I have no documents such as you deseribe in the 
court room or any place in the county. 
iir, Hadley; That is not the question I asked. 
Mir. Robertson: You asked me to produce something that is not here. 
Mr, Hadley: I asked you if you would produce theme | 
ir. Howe: When? 
tig, Hadley: I didn't sut any linitation on ite 
Mr. Howes; Do you want to? 
lir, Hadley: It will all depend upon his answer, 
The Court: Well, failure to produce them, why, of course, 
secondary evidence will be admitted.” 

The record here discloses that no notice in apt time was given 
plaintiff to produce the alleged chattel mortgage and notes. See 
Conover vse Bs & O« Se We Re CO 212 Ill. App. 29; Young ve People 
221 Ill. 51, which are cited herein for the purpose of showing that 
a reasonable notice should have been given plaintitf to produce the 
documents in question before it would be proper to offer secondary 
evidence of their contents. 

With this alleged foundation, defendant then proceeded to 
offer in the evidence the original records of Dutage County, show- 
ing that on certain dates and in curtain books and pages in the 
Recorder's office of that County there was recorded & eertain chat- 


tel mortgage given by MeLaughlin and iiiehalopoulos upon this organ; 
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es 
also certain affidavits purporting to be extensions of this mort- 
gage made on the 8th day of October, 1929 and January 26, 1931, 
respectively, and over the objection of plaintiff the court re- 
eeived these recormis in evidence. Claintiff objected to the 
introduction of these records on the ground that there ue no 
surfiecient foundation laid for the secondary evidence, uo notice 
to produce the same had been given prior to the time of the trial; 
no evidence showing that the instrument had been destroyed; that 
original records of public officials are not admissable, the only 
proper preceeding being a eertified copy of what the record shows, 
and further that it has been shovm by the evidence in the ease 
that the signers of the purported chattel mortgage were not 
residents of DuPage County and therefore the recording of the 
mortgage in Dul’age County under such circuustances, the property 
mortgaged being in DuPage County, was not recuir ed by law, and the 
instrument itself and the record thereof in Dutage County were 
mullities. 

We are of the opinion that these records should not have 
been received in evidence. 

In addition to the fact that no proper notice was served on 
plaintiff to produce the originals, which were not shown to have 
been destroyed, it appears from the evidence that the persons 
executing this chattel mortgage, upon the date thereof, were 
residents of the County of Cook and the property sought to be 
covered by the alleged chattel mortgage was loeated in the County 
of DuPage. ‘The Statute requires in such cases, that ehattel mort- 
gages in order to be valid, must be filed in the County where the 
nortgagors reside; unless the mortgagor is a non-resident, then 
it should be filed in the County where the property is situated. 
(Smith-Hurd 1951 Illinois sis Gedo cen 95 Seetion 4.) The 
recordation of the mortgage and any purported extension or agree- 
ments thereunto appertatming in DuPage County was of no avail and 
not required by law, and therefore should not have been permitted 


in evidence. (2nd Uational Bank Ve Thuet 124 Ill. Appe 501). See 
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also Smith-ilurd 1921 Illinois Statute Chapter 96 Section 6, whieh 
provides that only copies of mortgages or affidavits certified 
to by the proper Recorder may in sone instences be reeeived in 
evidence, therefore, the Court below clearly erred in admitting 
in evidence the records of this purported chattel mortgage and 
the affidavit of extension and ecntract above referred to. 

As to whether or not the contention of defendant that when 
plaintiff took the chattel mortgage on this property, if it did 
do go, it, the plaintiff, acknowledged to the publie that the 
title was in the purchaser and would therefore be estopped to 
deny that title was not in purchasers, we do not now undertake 
to decide, as we think the evidence conceming this chattel ma@ t- 
gage was improperly admitted, and in the view we takeot fhe 
matter, that question is not now properly before us for decisione 

A more serious question arises in this case as to the fai luse 
of the plaintiff to take possession of the property under the 
conditional bill of sale, after the purchasers were in default 
in payments for more than two years, and by such conduct caused 
the public to believe that the purchasers were the owners of the 
property and therefore were estopped from asserting title thereto. 

It is said that there is no decision by the Supreme Court of 
this State upon this question. 

This Court, however, in the case of Graver-Bartlett-llash 
Company vs. Krang 139 Ill. Appe 522, is committed to the doctrine 
that the seller, under such a contract, would not be estopped to 
assert his title to the property in question by mere fei lure to 
repossess, especially as against a judgment creditor. 

In the instant ease we are dealing with a contention between 
a seller under a conditional sales contract retaining title and 
a judgment-creditor of the purchaser under such conditional sales 
contract. The judgment creditor in this case, in claiming title 
to the property can essert no better eisim than his judgment 


debtor had. (Sherer-Gillett Co. v. Long, 318 Ill. 484). 
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Section 23 of Chapter 121i Smith-urd 1981 Illinois Statute 
provides as follows: -- 

"Subject to the provisions of this Act, where 
goods are sold by a person who is not the owner 
thereof, and who does not sell them under the 
authority or with the consent of the owner, the 
buyer acquires no better title to the goods than 
thie seller had, unless the owner of the goods is 
by his conduct precluded from denying the seller's 
authority to seli." 

In order to give rise to an estoppel it is necessary that 
parties estopped shall have made, by act or word, a representation 
and that a person setting up the estoppel shall have acted on the 
faith of this representation in such a way that he can not with- 
out damage withdraw from the transactione (1 illiston on Sales 
2nd Bde See. 312). 

It does not appear from the record before us that plaintiff 
herein has made any representation by act or word upon whieh defend- 
ant has relied to his damages 

Melaughlin and Michalopoulos never had tetle to this organ 
and the defendant herein, being a judgment-creditor, could not 
assert any greater title against pleintiff than the judgnent- 
debtors could have. ‘The defendant in this ease contends that the 
conduct of plaintiff in allowing MeLaughlin and Michalopoulos to 
retain possession of the organ — after they had defaulted in 
their payments, under the contmmct, without exercising any of its 
rights, clothe the judgment-debtors with indicia of owmersip, 
and amounted to an estoppel within the meaning of Section Be of 
the Uniform Sales Act hereinafSve quoted, and as a result thereof, 
plaintiff s: ould be precluded from denying defendant's paranount 
right. ‘This is effectively answered in Silverthorn V. Chapman 
259 Ill. Appe 269 at page 292, where the Court saysi-- 

"Under the plain provisions of section 25 the 
theory of estoppel may be invoked only by a 
urchaser from a conditional vendee and can 
not be urged in favor of a judgment creditor." 

The deeisions which we have quoted in this opinion, it seems 

to us are decisive of the question here presented in favor of the 


contention of plaintiff upon this point. 
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We @o not think there is any analogy between conditional 
sales contract and chattel mortgages, so that the same rules 
applissble to chattel mortgages should apply to conditional sales 
eontract. There is no lien attached to property sold under a 
eonditional gales contract retaining title in the vendor, all the 
vendee has acquired is a right of possesal on end that only so long 
as he complies with the term of the contract, and it would not be 
proper to treat such property as the prow rty of one whe has title; 
whereas, in the case of a chattel mortgage, the property is that of 
the nortgagor and the mortgagee only acquires a lien and never gets 
a title until he has followed the terms of nortgage and the law in 
such cases made and provided. ‘Such property so belonging to mort- 
gagor, the title being in him, is subject to levy by his erecitors 
and when a levy has been made, it is then ineumbent upon the mex t= 
gagee, if any there be, to shay that he has kept his lien valid. 

In this case the record is barven of anything that plaintif? 
has done to mislead anyone or give rise to the belief that it was 
not the owner in good faith of this property. 

We are therefore of the opinion that this ease should be 


reversed, for the reason that the purported evidence showing the 
& 18 





taking and recording of the alleged chattel mortgage, ete. was 
improperly ly Peocived, wy the lower court and it therefore follons 
that without the evidenee of the chattel mortgage, ete, the 
plaintiff made a prima face case of its right to the property 
when they showed their title under the conditional sales contract 
and have dons nothing so that by way of an estoppel they are pre= 
cluded from asserting title to the organ in question as against the 
defendant in this case. * 

fhe case should be reversed and remanded to the County Court 
with directions to enter an orier in conformity with the opinion 
filed in this ease, namely, that the property be declared to be 
that of the plaintiff. : 

Reversed end remanded with directions. 
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STATE OF ILLINOIS, 

Ss. 
SECOND DISTRICT i I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


___in the year of our Lord one thousand nine 








hundred and thirty- 





ae Clerk of the Appellate Court 
(65027—1M—9-31) «33507 





AT A TERM OF THE APPELLATE COURT, 





} 
Begun and held at Ottawa, on Tuesday, the second day of February, in 


the year of our Lord one thousand nine hundred and thirty-two, 
within and for the Second District of the State of Illinois: 
Present--The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. FRED G. WOLFE, Justice. 

Hon. JAMES S. BALDWIN, Justice. 


6} GB AT. a 24 
JUSTUS L. JOHNSON, Clerk. OU | A, 659 
E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
FEB 18 932 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8465 Agenda 54 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


Naxey-Barton Organ Company, 
Appellant, 
: Appeal from the 
VSe Coumty Court of 
Du Page County. 
Glen Building Corporation, 
Aprellee 
Baldwin, J. 


This case is an a neak from a statutory trial of the 
right of property. 

The pleadings consisted of a notice by Maxey-Rarton 
Organ Company to the sheriff of tu Page Oownty, claiming the 
ownership of a theatre organ with attachuents, on which the 
sheriff of Du Page County had levied an execution on a judgment 
obtained by Glen Building Jorporation against McLaughlin and 
Michalopoulos, the owners of the theatre in which the organ 
Was located, and the customary notices by the sheriff to the 
Judge of the County dourt and by the clerk of the County Court 
to the judgment creditor. 

The claimant corporation, appellant (hereinafter 
Called the plaintiff) is a “iseonsin corporation, formerly 
known as Bartola Musical Instrument Company, bit which, after 
the conditional sale of the organ herein mentioned, end be- 
fore the oomaencement of the suit, changed ite name to Maxey= 
Barton Organ Oompany. Plaintiff, on or about June 11, 1926, 
sold to Z. D. MeLaughlin and John Micheslopoulos a theatre organ 
for the total price of $12,000, payable $1,200 in eash, $1,200 
upon installation, and the remainder in a series of notes of 
#200 each for twelve months, $250 each for twelve months, $300 
each month for five months and $2,700 in the thirtieth month. 


he gale was evidenced by a conditional sales contract, reserving 
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title to the organ in the seller until the purchase price should 

be fully paid. MeLleughlin and Michalopovllos were residents of 

Cook Gounty and not of Du Page County. iMeLaughlin and Vichalopoulos 
paid under this contract a total of $5,500 in installments, sub- 
stantially as provided in the conditional sales contract, the last 
payment of $250 having been made December 6, 1929. 

In May, 1931, Glen Building Corporation, having pro- 
cured a judgement against McLaughlin and “ichalopoulos, levied 
it on sundry property in the theatre ocewied by the judgment 
debtors, including the organ and accessories herein involved. 
Plaintiff filed its claim of right of property in the organ 
and accessories, relying on its title under the conditional 
sales contract. 

The trial court held that the right of property was in 
McLeughlin and Michalopoulos, and that the property was subject 
to the levy, and ordered the sheriff to proceed with the sale 
of the property under the execution. 

The plaintiff contends, that, 

1. The trial court erred in holding the title to the 
property to be in MeLauchiin and Michslepoulos, since the une 
disputed evidence showed title in the plsintiff, and delay in 
enforcing ites richts could neither take away plaintiff's title 
wor estop plaintiff from assertine its title as ogainst an exe= 
eution creditor. 

2, The trial court erred in permitting improper eross 
examination of plaintiff's witnesses and in admitting incompetent 
and improper evidence offered by the defendant; and there is no 
competent evidence in the record of the, existence, contents, 
"execution or acceptance of any chattel mortgnace given by 
MoLaughlin and Mehslovoulos to the plaintiff. 

3, If there was evidence of the existence and contents 
of the alleced chettel mortgare the facts shown did not constitute 
a waiver or abrogation of the reservation of title in the condi- 
tional eale contract, or create a transfer of the title to the 


Judgment debtors. 
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The defendant claimed that by the delay in enforcing 
the provisions of the conditional gale arreement, after default 
by MeLaughlin and Michalopoulos, the plaintiff had lost ite 
rights theremder as eeainet an execution ereditor, and that 
subsequent to the date of execution and gelivery of the con 
ditional eales contract YoLaughlin and Michalonoulos gave the 
plaintiff a chattel mortesce on this organ and sundry extensions, 
which chattel mortrace «og void by reason of smdry defects, 
and that the plaintiff wos prevented by reason of its allered 
acceptance of the chattel mortgare from relying on ites title 
under the conditionsl sales contract, and that ites richte 
under the alleged chattel mortgege were inverior to those of 
the levying créditor by reason of the defects of such chattel 
mortange. 

It is further contended by defendant thet Plaintiff 
failing to submit any provositions of lsw to the trial court can 
not now claim thet the trial court erred in applying lecal prin- 
oiples to the evidence, and thet there is no evidence in the 
record to identify the proverty levied won. 

There is no merit in the contention thet the plaintiff 
did not prove or identify the ergen as being its property. 

An examination of the record discloses that it was 
identified as being the only organjin the thestre and was the 
one sold by plaintiff to the exeowtion-debtor, 

Plaintiff sold this orgen to the execution-debtors in 
June, 1926, under what is called a conditional sales contract, 
and there is no question but that the purchase price has not 
been paid and thet the purchasers have been in default since 
December 6, 1928. The conditional bill of sale hea this 
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provision in it:- 

"Said second party further agrees that it will 

execute and deliver such other and further 

ie ogy as may be proper or necessary to sive 

full legal foree and protection hereto in aaid 

State where such instrument is te be installed." 
Ae to the question raised by defendant thst no propositions of 
law~re furnished the trial court, we think a sufficient anewer 
ie found to this contention in P.c.3. & St. be R. Go. va. 
Ghicage City Railway Company, 300 Ill. 162, where it vas said: 

"The Appellate Gourt cannot decline to consider 

the merits of a sult at law tried without a jury 

merely because no propositions of lsw were sub- 

mitted to the trial court, os the deeision of 

the triel court as to the sufficiency of the 

evidence is not final and binding on the Appellate 

Jour§ in such case even though no question of law 

wae raised in any menner." 

On the trisl of this eause the court permitted certain 
cross examination of plaintiff's witness, Barton, which is eclsim 
ed was error, He testified on direct examination for the plain- 
tiff with reference to the change of name of plaintiff from that 
of Bartola Musical Instrument Company to “Maxey-Garton Orgen 
Company, end in relation to plaintiff's exhibit 2 for indentifi- 
cation, which was the conditional sales agreement, identifying 
the signatures thereto; that the contract was delivered st or 
about its date; thet the organ referred to in the contract is 
the one now in the theatre; thst he mmerintended the installation 
of 1t an@ thet the amouttes provided in the contreet have not 
all been paid; that only $5,500.00 had been paid an? that no one 
but MoLeughlin and Michslopoulos had paid anything thereon; he 
detailed the dates and amounte of the payments. 

On eross examination defendants soucht to examine him 
with reference to an allesed chattel mortasge and notes, which, 
it ie claimed, were subsequently executed by the parties, who 
purchased the organ, and delivered to the plaintiff, which was 
objected to by the plaintiff, but the court permitted him to 


answers 
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Thia was clearly error on the part of the lower court, 
as nothing had been testified to by this witness in hie exem- 
ination in chief whieh would have been made properly the basis 
of such cross examination by the defendant, and all of thet evie 
dence should not have been received and should be atricken, 

This seems #0 clear to us that it seems unnecessary to cite 
authority therefor. 

: The same witness, Jarton, was called as a witness on be= 
half of the defendant and he was interrogated by defendent's 
sounsel concerning an alleced chattel worteace and notes secured 
thereby, Claimed to have been executed by NeLaughlin and 
Michalopowlos on this organ and delivered to plaintiffs, anc as 


to the contents of these instruments end «as to where these 


agererating $10,600.00, an? the notes were secured by a chettel 
mortesze on the ormen, all of which were conclusions of his end 
were improper, He further temtified in chief that the notes, 
mortgages, ete., were sent to one of the attorneys for plaintiff 
a few days before this trisl and thet following the exeention 

of the chattel mortcere it wes filed for record in DuPage County 
and subsequently an affidavit extending the time was filed and 
later another agreement was filed an? recorded, bot, upen cross 
examination he srid thet he wae not st Oshkosh when the documents 
were mailed, if at all, and thet he hed no personel knowledge of 
whether they were mailed or not and the court thereupon struck 
from the record his testimony unon those points; then the witness 
was recalled by the defendant and in the midst of his direct 
examination, on being recalled, the following occurred: (Abs. 16-17) 
"Mr. Hadley: That is ell. Wow, I call on the plaintiff in 

this ease, ite attorneys an’ its representatives, to produce on 
the trial of this cause the notes so given for Pike avean with 

4 the chsttel mortgage. On their failure so to do we will intro- 
Or 
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duce secondary evidence to the eontrery. 

liz. Robertson: There has been no notice produced, no docusent 

served on us, your Honor, 

ir. Hadley: I am now giving you notice, making it orsl. Have 

you the notes and the chattel mortgage? 

My. Robertson: Here? 

Mr. Hadley: Yes. 

Wim. Robertson: No. 

Mr. Hedley: 411 you produce then? 

Mr. Robertson: I haven't them here. 

Mr. Hadley: Th=t is not the cuestion I asted, 

Mr. Robertson: Well, I think probably the court will teke 

judieiel notice, you have ten days in which to serve a lersl notice. 

If you will put me on the stand I will testify. 

My. Hadley: You are representing the plaintiff, failure on 

your pert to oroduce them is a refuesl on behalf of the vleintiff, 

Mr. Robertson: I have no documenta such as you deseribe in 

the court room or sny place in the county. 

My. Hadley: Theat is not the question I asked. 

Mr, Robertson: You asked me to produce something that is not here, 

Mr. Hadley: Y asked you if you would produce them. 

Mr. Howe: ‘hen? 

Mr. Hadley: I didn't put sny limitation on it. 

lie. Howey Do you rant to? 

Mr. Hadley: It will all denend upon hie ansver. 

The Court: Well, failure to produce them, why, of course, 

secondary evidence will be admitted.’ ! 
The record here discloses thet mo notice in apt time 

wae given pleintiff to vroduce the alleged chattel mortgage and 

notes. See Gonover va. 5, £0. 8. W. R. Co. 212 TLL. App. 293 

Young vs. Peéple, 221 I11. 51, which are cited herein for the 

_ ~purpose of showing thet 2 reasonable notice showld heve been 

_ given plaintiff to produce the documents in question before it 
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would be proper to offer secondary evidence off their contents. 

With this alleced foundation, defendant then proceeded 
to offer in the evidence the original records of Du Page County, 
showing that on certain dates and in certain books and pages in 
the Recorder's office of th=t County there was reeorded 2 cer= 
tain chattel mortcese given by MeLaughlin snd Michalapoulos 
upon this organ; alao certain affidavits purvortinge to be exq 
tensions of this mortgage made on the 8th dey of October 1929, 
and Jamisry 76, 1931 respectively, an? over the objection of 
plaintiff the court received these records in evidence. Plointiff 
objected to the introduction of these reenrde on the ground that 
there was no sufficient foundetion laid for the secondary evi- 
dence, no notice to produce the seme had been given prior to the 
time of the trial; no evidence shoring that the instrument had 
been destroyed; that originel records of public officials are 
not admissible, the only proper proceeding being 2 certified 
copy of what the record shows, and further thet it has been shown 
by the evidence in the case th=t the sicners of the nurported 
chattel mortgeze were not residents of Du Pare County and there- 
fore the recording of the mortgage in Du Page County under such 
clreunstances, the property mortgeged being in Du Page County, 
wag not required by law, and the instrument itself and the record 
thereof in Du Page County were mullities. 

We are of the opinion thet these records should not 
heve been received in evidence. 

In addition to the fect that no proper notice was serv= 
ed on plaintiff to produce the originals, which were not shorn to 
have been destroyed, it appezsrs from the evidence that the pereons 
executing this chettel mortesce, upon the dote thereof, were 
residents of the County of Cook and the property sought to be 
covered hy the alleged chattel mortgore was locsted in the County 
of Du Pege. The statute requires in such enses, thet chattel 





mortgages in order to be valid, mist be filed in the county where 
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the mortgegors reside; unless the morteagor is a non-resident, 

then it showld be filed in the Gounty where the property is situste 
ed, (Smith-Hurd 1931 Illinois Statutes Chapter 95 Section 4.) The 
recordation of the mortgage and any purported extension or sgree~ 
ments thereunto espertainine in Du Page County wns of no avril ane 
not recuired by law, ani therefore should not have been nermitted 
im evidence. (2nd National Nenk vs. Thuet, 174 Ill. Apo. 501). See 
also Smith~-Hurd 1931 Illinois Statutes Charter 95 Seetion 6, #hich 
provides that only copies 9° mortenzes or sffidavits certified 

to by the proner Reeorder may in some instances be received in 
evidence, therefore, the court below slearly erred in admitting 

in evidence the records of this purported chattel morteage and 

the affidevit of extension and contract above referred to. 

As to whether or not the contention of defendant that 
when plaintiff took the chattel mortgage on this property, if it 
aia“Zo, it, the pleintiff?, soknowledgsd to the publie thet the 
title wae in the purchaser an? would therefore be estonped to 
deny that title was.not in purchasers, Fe do not now undertake to 
decide, as we think the evidence concerning this chettel mortgage 
was improperly admitted, and in the view wre take of the matter, 
that cuestion is not not properly before us for decisions 

A more serious cuestion arises in this case as to the 
failure of the plaintiff to take noesession of the nroverty under 
the conditional pill of ssle, after the vurchssers were in de- 
fault in payments for more then two years, and by such conduct 
caused the public to believe thet the purchasers were the orners 
of the property and therefore were estopped from asserting title 
thereto. 

It 4a said thet there is no decision by the Supreme Court 
of this state woen this cucation. 

This court however, in the esse ef Grever-Sartlett-—Nagh 
Company va. Kranz, 132 Ill. App. 522, is committed to the doctrine 


thet the seller, under suck 2 contract, would not be estopped to 
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assert his title to the property in question by mere failure to 
repossess, especially as against 2 judgment eréditor. 

In the instant case we are dealing with a contention 
between a seller wider a conditionsl scales contrset retaining title 
and a judgment~creditor of the purchsrer under such conditional 
Saleg contract. The juigment creditor in this case, in claiming 
title to the property can asewer no better elaim than ais judenent 
devtor had. (Sherer-Gillett do. vs. Lone, 319 Ill. 434). 

Section 23 of Chapter 1215 Smith-Hurd 1931 Illinois 
Statute provides are followa:~ 

*Subjecet to the provisions of thia act, where 

goods are sold by a person who is not the orner 

thereof, anc who does not sell then under the 

authority or with the consent of the owner, the 

buyer acquires no better title to the goods than 

the seller had, wiless the owner of the goede 

is by his conduct precluced from denying the 

fellier's aathority to sell." 

In order to give rise to an estoppel it is necessary that 
parties eatopped shell heve mide, by act or word, a representation 
and that a peraon setting up the estoppel shall heve ected on the 
faith of thie representation in such a wey thet he ean not with- 
out dameare withdrow from the transaction. (1 “illiston on Seles 
@nd Ed. See, 312). 

It does not appear from the record before ue thet pleine 
tiff herein has made any renresentation by sct or word upon which 
defendant has relied to his damage, 

UoLeughlin and Michalopoules never had title to this 
organ end the defendent herein, being 2 judgment-credtter, could 
not assert any greater title srsinst rlsintiff then the judement= 
debtors could heave. The defentent in this case eentends thet the 
eonduet of pleintiff in alloving McLeuchlin and Michelopoulos to 
retain possession of the organ lone sfter they had defaulted in 
their payments, under the contreect, without exereising ony of 
its rights, clothed the judgment—debtors with indicia of owner- 
ship, and amounted to an estonpel within the meaning of Seotion 
83 of the Uniform Salee Act hereinshove quoted, and ss a result 
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thereof, pleintiff shovle be precluded from Aenyinge defendant's 
paramount right, This is effectively answered in Silverthorn VS. 
Chapman, 259 Tll, App, 269, where the court saya: —<- 

"Under the plain provisions of Seetion 23 the 

theory of estornel may be invoked only by 2 

TW Gee is ee ee reaiten " 

& ireditor, 

The decisionswhich we have mioted in thie ovinion, 1+ 
seems to us are decisive of the question here presented in fevor 
of the contention of plaintiff uren this noint. 

Ye do not think there is any analogy between eonditionsl 
sales contract and chettel mortgages, so thet the same rules 
applicable to ehettel morterres should avply to conditional estes 
contract. There is no lien attached to property sold under a 
conditional sales contract retainine title in the vendor, all the 
vendee has eocuired is a right of posession an thet only so 
long ae he complies with the term of the contract, and it would 
not be prover to trest such wroverty as the property of one who 
hag title; whereas, in the case of a ehettel mortgage, the proper 
ty is thet of the mortgagor and the mortgaree only secouires a 
ifen and never sets a title until he has followed the terms of 
Mortrage ond the law in such mses made and provided, Such 
property se belonring to mortgaror, the title being in him, is 
subject to levy by his ereditors and when 2 levy hes been mede, 
it ds then ine: tent unon the mortgagee, if env there be, to 
show that he has kept his lien welid 

In this ease the record is tarren of anything thet 
plaintiff has done to mislead anyone or give rise to the belief 
that 1t was not the owner in good faith of this property. 

We are therefore of the opinion that this esse should be 
reversed, for the reason that the wurported evidence showine the 
taking and recording of the slleved chattel mortgage, ete., was 
improperly received by the lower court and it therefore follows 
that without the evidence of the chattel mortenge, ete., the 
plaintiff made = prima facie ease of its right to the vroperty 
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when they showed their title wnder the conditions sale contract 
and have done nothing so that by way of on estoppel they are 
precluded from asserting title to the orgcen in question ag 
againat the defendant in this csse. 

| The case should be reversed and remanded to the county 
court with direetions to enter en order in conformity with the | 
opinion filed in this case, namely, thet the property be declared 
to be that of the plaintiff. 


Reversed end remended with direetions. 
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STATE OF ILLINOIS, 
SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

} In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate Courts ait Ojtaway Gis ee ed ayOn 


_____in the year of our Lord one thousand nine 





hundred and thirty- 





Clerk of the Appellate Court 


An 


(65027—1M—9-81) <g2507 


Y Vie ba? 
Ay ae 


my A i 
gees ANE is 


i Pe aan 
btinny ve ab Sd PONT | ThJTNe 


Sa ania fase Yi se delet Stent siren Sis 


rf Ayes iets ee A shit 








Fd 
AT A TERM OF THE ERO 


eer 





‘ gf 
Begun and held at Ottawa, on Tuesday, the fejren, i Dy of February in 
the year of our Lord one thousand ning hk and thirty-three, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES S. BALDWIN, Justice. 

Hon. THOMAS M. JETT, Justice. 


Gy é 
JUSTUS L. JOHNSON, Clerk. 26 S I.A. 659° 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
1099 the opinion of the Court was filed in the 
*s office of said Court, in the words and figures 


following, to-wit: 
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General No, 8485 Agenda No. 3, 
In The 
APPELLATE COURT OF ILLINOIS 


Second District 


May Term, A. 0. 1932, 


Tllinois Refining Company, 
@ corporation 
Complainant—Appellee, 
Anpeal from the 


VSe Circuit Court of 


Rock Island County. 
Illinois 0i1 Company, 


@ corporation 
Defendant-Appellant. 


ee ee neice 


This is an appeal from the Circuit Court of Rock Island 
County seeking to reverse a decree of that court in favor of the 
complainant, [illinois Refining Company, and against the defendant, 
Tllincis Oil Company. 

The bill of complaint filed January 29th, 1928 alleged 
that the complainant, Illinois Refining Company, and the defend- 
ant, Illinois 011 Company, were Illinois dorporations; that 
defendants, Frank P. Welch and J. M. Welch, were officers 
of both companies; that prior to March 20th, 1926 the 
complainant was controlled by Frank P. Welch; that about 1916 


the defendants, J. M. Welch, Frank P. Welch, Illinois Oil Con- 
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st Pe 
pany, Kawfield Oil Company and Valter A. Russ, formed a conspir- 
acy to so handle the affairs as to control the market price of 
the stock of such companies and to cause complainant to assume 
all risk of speculative purchases of oil for the defendant, 
Illinois Oil Company, and thet the affaaers of the complainant 
should be so managed as to benefit the defendants, Illinois 041 
Company and Frank P, ‘ielch and J. M. Welch and that the defend= 
ants made large profits by the use of moneys of complainant and 
that complainant was entitled to such profits. Then follow cer- 
tain ellegations as to amounts claimed to have been lost by the 
complainant by alleged acts of the defendants, Demurrer of 
Walter A. Russ was confessed and the suit dismissed as to him, 
J. M. Weleh was not served, 

The remaining defendants, Frank P. Welch and illinois Oil 
Companys filed their answer anc specifically denied each allega- 
tion in the bill of complaint and asserted that one A. B. Honnold 
had made extravagent charges and brought about the litigation for 
his own benefit as detailed in their answer and that said Honnold 
Was now in the management of the complainant under certain con- 
tracts therein described and that said Honnold had instigated 
litigation against defendants making false and malicious 
charges, 

The cause was referred to the master in chancery, who 
found both the Illinois Refining Company and Illinois Oil Com- 
pany had several officers in common from 1917 to 1920 and that 
Frank P. Weleh exercised dominant influence over the effairs of 
both corporations; that as a result of en inerease in capital 
stock during 1917 complainant had on hend $900 ,000.00; that 
during 1917, 1918, 1919 and 1920 a large part of the funds of 
the complainant was loaned to and used by the Illinois Oil 


Company and thet earnings of the respective years of the Tili- 
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nois 0i1 Company amounted to the various sums therein set forth 
and that the percentage of earnings of such company earned by the 
moneys of the complainant was the percentage that the moneys of 
Complainant so loanéd to defendant, Iilinois Oil Company, bore 
to the total moneys used by such company and certain percentages 
were found and set forth and that there was due the complainant 
from the defendant, Illinois Oil Company, the sum of $128,380.27 
and that Frank P. Yelch was secondarily liable for such SUM » 
Objections were filed to such report by the defendants and by 
the complainant. The objections of the defendants were over- 
ruled, but the objection of the complainant thet interest should 
have been allowed at five per cent per annum from July ist, 1920 
was allowed and the sum so found to be due was increased to the 
sum of $201,057.76. 

Upon exceptions being heard by the Court, the Master's 
report was approved, excent as to the finding thet Frank P. 

Welch was secondarily lisble, and a decree entered against the 
Tllinois 0i1 Company (hereinafter referred to as defendant) for 
the sum of $201,057.76 in favor of the Illinois Refining Company 
(hereinafter referred to as complainant.). 

The evidence disclosed that the Illinois Oil Company had 
been incorporated in 1914 but had been operated as an unincor- 
porated company for four or five years prior to such date; that 
after incorporation its board of directors consisted of nine 
directors, one of whom was Frank P. Welch. It had been success— 
ful in the gale of petroleum products. in 1916 it began the re- 
fining of oil and the manufacture of other merchandise. In 1916 
another company (Kawfield Cil Company) was organized for the 
purpose of producing crude oil with a capital stock of $150,000.00. 
This proved insufficient to buy and develop oil leases. 


The Illinois Refining Company was a corporation at Gales- 
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burg, Illinois, with 2 capital stock of $10,000.00. It was 
managed by a board of directors consisting of five members. 
About the year 1916this comany was purchased by Frank P. Welch 
and others acting with him and its capital stock increased to 
$1000,000.00. The new stock was sold for $990,000.00, its full 
par value, without employment of solicitors or expense, Such 
money was to be used in acquiring and developing oil leases, but 
it necessarily required some time to accomplish such purpose. 
Meantime, the moneys of the comnlainant were loaned to various 
banks at from three to four per cent. From 1917 to 19230 various 
sums of money were loaned by the complainant to the defendant. 
All of such money so loaned to the defendant was fully repaid 
by said defendant with interest thereon at the rate of five per 
cent per annum. During 1920 and subsequent thereto, the defend—- 
and on many occasions made loans to and advancements on behalf 
of the complainant but such moneys complainant repaid with five 
per cent interest. 

The loans of both comanies when made to each other were 
evidenced only by charges entered upon their books and when pay- 
ments were made, credits were entered in such booksy Beginning 
in 1920 the complainant ceased to make loans and became a 
borrower. 

The complainant did not own a refinery but cid ulti- 
mately operate one at Bristow, Oklahoma under a lease executed 
in March 1920. ‘The defendant owned and operated a refinery at 
Cushing, Oklahoma, 

The bill of complaint alleged a consoiracy to prerpe- 
trate 2 fraud woon complainant and conteined various allega- 
tions of damages resulting from alleged acts committed in pur- 
suance of such conspiracy. 


In support of theallegations of the bill, testimony of 
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a 
one G. H. Smith was offered, who testified he Was a public 
accountant of Tulsa, Oklahoma, and that he saw certain books 
and records of the complainant at the operating headquarters 
near Slick, Oklahoma, 

That the books and records of the complainant and of the 
Kawfield Oil Company were to some extent intermingled; That he 
had the ledger of the complainant containing an account of the 
Tllinois 011 Company for the period ending about November 50th, 
1918 and he also identified certain other papers which he testi- 
fied he found in the files of the complainant company. Also 
that he had the cash book of the complainant company for the 
period beginning March 2nd, 1917 and ending September 26th, 1917 
and others for the period begiming March 1st, 1919 and ending 
December 31st, 1922,’ 

From the records so stated to be in his possession the 
witness Smith testified to various charges on the debit and 
eredit side of different pages of such books showing various 
charges on the debbt side and various credits on the credit 
side of such books. One account was marked "Tllinois Oil Company" 
and another was marked "Oil Purchase Account." Both of such 
accounts, being ledger accounts, show entries from other records 
and balances. 

Such witness also testified as to certain carbon capies 
of letters which he said he found in the files of the complain= 
ant and of the Kawfield 011 Company in an office in a frame 
building about a mile and one-half North and Hast of Slick, 
Oklahoma, 

Witness Smith identified certain photostatic copies 
of certain pages from a book which he designated the cash book, 
Also certain carbon copies of instrunents, part of which do not 


purport to be connected with the defendant in any manner. After 
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identifying such@pies of neces of the book he testified as to 
items shown upon the debit and credit sides of such book. 

Upon an order of the Circuit Court the witness wa per= 
mitted to examine the records of the defendant. He testified 
that he examined such books for the period from August lst, 1917 
to July ist, 1920 and that he head a statement of the Illinois 
Oil Oompany account on the compleinant's books and checked it 
with the Illinois 0i1 Commany books and that he vrenared cer— 
tain comoutations as to division of earnings between the two 
companies, such computation, however, was based upon his own 
conclusions and caleulation and not unon the records of either 
of the companies. . 

He testified thst in his comoutations and conclusions 
as to a division of profits between such companies, he followed 
the direction of one A. H. Honnold, the solicitor for the com 


plainant herein, 


He also testified thet woon the examination of the I1li- 
nois Oil Compant 's books he found such company did owe money 
to other people and that the books of the Illinois 011 Company 
showed that it hei paid all of its obligations during the period 
in controversy and that it kad paid interest on all moneys borrowed 
| at the rate of tive per eent per annum, including the complainant 
company; that he made no examination of the records of the de~ 
fendant beyond July lst, 1920 because he said on that date all 
moneys which the Illinois 0i1 Company owed to the Tilinois Re- 
fining Company were paid in full. 

The complainant also offered in support of its bill the 
testimony of Mark M. Harder, who said he had been a stockholder 
of the complainant company since 1917 and that at the annual 
meeting of the company on March 17th, 1927 he was elected to 
such office. He purported to identify the minute book of such 


company for the period beginning November 23rd, 1916 and ending 
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March 20th, 1926 and to give an abstract of its contents but 
inasmuch as we do not regard this particular matter as es-= 
pecially mateBial to this opinion we do not quote them at 
length but shall refer to such book later, 

Frank P. Yelch testified on behalf of the defendant 
that he was president of the Illinois Oil Company and had been 
since its organization; that such company had been incorporated 
in 1914 but had operated for four or five years prior to thet ag 
an unincorporated company; that the company had been very succese— 
ful and that generally its business had teen that of marketing 
petroleum products; that in 1916 the company began refining 
oil and manufacturing barrels, paints, ete., and was successful 
in that line of business. 

That in 1916 the Kewfield O11 Company was organized for 
the purpose of producing crude oij; that its Capitel stock was 
$150,000.00 and such amount was insufficient to buy and develop 
leases; that the Illinois Refining Company, a $10,000.00 cor- 
poration of Galesburg, Iblinois, was purchased; that its capi- 
tal stock was increased to $1,000,000.00 and all of the incteased 
stock, being $990,000.00, was sold in two or three montlis with- 
out the employment of agents and without the payment of commissions 
and when such sales were completed the Illinois Refining Company 
had on hand $990 ,000.00 in cash to be used in acquiring and de- 
veloping oil leases. 

Pending the investment of this money the Illinois Refining 
Company had considerable sums of idle money on hand and such moneys 
were loaned to different banks about the country and at a rate of 
from three to four per cent interest and that later a pert of 
the money was loaned to the Illinois Oil Company at a rate of 
five per cent. 


®hat after the Illinois Refining Company had been pur- 
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chased the Illinois 0i1 Company advanced moneys for its pur= 
“poses and that for many years there were constant debits end 
eredits between the two comanies, th + is, the idle money of 
the Illinois Refining Company was sometimes loaned to the 
Illinois Oil Commany and the Illinois Oil Company sometimes 
loaned money to or paid the oblicntions of the Tllinois Ree 


fining Company and that the Illinois Oil Company never at any 


time had on hand any of the moneys of the commleinant when it 
had use for such moneys itself end that as the comnlainant 
company needed the moneys it had leaned to the Illinois Oil 
Company the same were repaid. 

When moneys were loened to the Illinoige O41 Gompany by 
the Illinois Refining Company notes were not usually given but 
the transaction was carried on the books as an onen account and 
that the debits and eredits constantly changed from day to day 
and that the same thing was true when the Illinois 0i1 Gommany 
loaned money to the Illinois Refining Commany: that the entire 
transactions were carried on the books as charges and credits; 
that sometimes when loons were made to banks a certificate of 

deposit was issued. 

That beginning in June 1920 the complainant became a 
constant borrower and borrowed moneys from the Illinois “il 
Company and that on some occasions the witness himself had ad- 
vanced moneys to the complainant company. 

That the Illinois Refining Company purchased no erude 
oil of any Kind until Mereh of 1920 when it leased a refinery 
at Bristow, Oklahoma. 

Witness also testified to certain advances and threats 
which hed been made to him concerning the litigation herein. 

David Warwick testified on behalf of the defendant that 


he was secretary end director of the Illinois Refining Company 
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from the time of its orgenization until 1919 end that the books 
of account of such company were kent 2t Rock Island and that he 
knew the funds of the Illincis Refining Company were being loaned 
to the Tilino O41 Company and thet he entered the transactions 
on the records of the Illincie Refining Company and thet the sub-— 
ject was discussed at Cirectors! meetings and that when the loans 
were made only such moneye as the Tllinoie Refinin ng Company had 
mo present use for were loaned; that he had no ino wledge of any 
such account as was referred to in Gomisinant's Exhibit 3 as 
“oil purchase account": thet he never authorized anv bookkeeper 


to so designate such an account. 


Witness Edwards testified thet 


” 


he wae secretary of the 
Illinois 011 Company and that he did not know why the Illinois 
Refining Company had carried an account on its books designated 
as “oil purchase account;* that uwoon the books of the Illinois 
Qil Company the accounts of moneys borrowed from the complain 
ant company were carried in a sevarate account ond he identified 
such account, showing the moneys loaned by the complainant company 
to the Illinois 011 Company and the moneys leaned by the Illinois 
Oil Company to the Illinois Refining Company. He also identi- 
fied other amounts from the records of the defendants, one of 
which showed 211 the vurchases made by the Illinois Oil Company 
from the complainant company while it was operating its refinery 
at Bristow, Oklahoma, He also testified thet the defendant had 
an account which conteined charges against the Illinois Re? ining 
Company for purchases made by the Illincis 0i1 Company against 
the complainant company end charged to its zccount. Thus the 
records of the defendent showed three eeccounts, one showing 

loans to and from compleinant; one showing purchases from com- 
plainant anc one showing advancements on behalf of the compicin- 


ant, 
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The account designeted "oil purchase account" unon the 
books of the Illinois Refining Company contained identical items 
with the account of the Illinois Cil Company showing loans and 
repayments thereof between the two companies. 

He also testified that the complainant company borrowed 
money from the defendant company under the date of August 4th, 
1920 of $50,000.00; under date of August 26th, 1920 of 
$50,619.00; under date of December 4th, 1920 $50,000.00; that 
at the time of these loans the defendant owed the complainant 
nothing. 

The complainant also offered the tectimony of approxi- 
mately fifteen persons, allof whom testified that they were 
stockholders but none of them officers of the complainant so 
far as we can ascertain from the record. Hach of such persons 
was asked substantially the same question: "When did you first 
learn that the capital of the Iilinois Refining Company was 
used to finance the Illinois Oil Company in the years 1917, 
1918, 1919 and 19207" The defendant objected to the competency 
of this question on each occasion. 

This question does not call for any fact but asks merely 
when knowledge was received of an assumed fact. Whether the 
capital of the complainant was used to finance the defendant 
Was and properly should be a matter of proof and not of assumption. 
It is to be observed that not one of these witnesses was asked 
if he had any knowledge of loans being made by the complainant 
to any person whatever, nor was any of such witnesses asked if 
he had any knowledge of the complainant borrowing from the de- 
fendant. 


Opposed to this, witness Bowen said he had been a stock- 
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a 
holder and director of the complainant end that he knew the 
complainant was loaning idle moneys to defendant. ‘Witness 
Warwick testified that he was a stockholder, director and 
secretary of comolainant from its organization to 1919 and 

| that he hed knowledge of such loans; that although he had been 
secretary of the complainant he never knew of nor authorized 
any such account as "oil purchase account." Witness Armstrong 
testified that he wes a member of the boord of directors of the 
complainant company and thst he knew that idle moneys of com-= 
plainant were being loaned and thet some loans were made to 
defendant and thet the suggestion of such loens was not made by 
the defendants herein. 

The evidence, if it proves anything, merely establishes 
the fact thet the complainant loaned a portion of its moneys 
before the same was needed in its business, to various banks 
and thet it invested in bonds of the United States Government 
and later made loans of a nortion of its idle funds to defend- 
ant. And, although each of the borrowers, including the de- 


fendant, likely used the moneys so borrowed (but such fact igs 


not proven by the evidence) in the furtherance of their re= 


spective businesses, it could not be seriously contended that 


a 


the complainants were financing the various businesses of such 
borrowers. 

The loaning of money is simply the extending of credit 
to bhe borrower to the extent of the sum loaned, for a con= 
sideration and creates only the relationship of debtor and 
ereditor. It is a "letting for hire" of the moneys of the 
lender to a borrower who is &bligated to return a like sum 
and in addition thereto the stipulated rate of interest. 


The evidence shows that such of the complainant's 
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money as was loaned to the defendant yielded the gonna es 
a higher rate of interest than it received from any other 
source, This of itself would indicate the exeficise of good 
business judgment on the part of the directors of the com- 
plainant. 

It does not appear that the witness, Smith, had any 
connection whatever with the complainant company; the Tili- 
nois Oil Company or with the company which Was been referred 
to as the Kawfield Oil Company or that he had any knowledge 
or information concerning the books or records of the gaid 
complainant company or either of the other companies, except 
such as he received from the books he said he found in the 
building located near Slick, Oklahoma. 

No testimony is offered (a) that such books were in 
fact books of the complainant; (b) that such books were 
books of original entry; (c) that the entries in same were 
true or correet; (da) that they were made in the regular 
course of the business of the said complainant company by any 
one in its employ or at its direction whose duty it was to 
make such entries; (e) at the time the transactions occurred 
and (f) that the transactions therein purport to be recorded 
as actually occurred. . 

Ne testimony is offered on the part of the complainant 
concerning the book said to be the minute book of the complain- 
ant, except thet of witness Harder, whose testimony wholly failed 
to establish the authenticity of such pook. 

It is provided by statute of this State (Chapter 51, 
Sec. 3 Gahill's Tllinois Revised Statute) that "where in any 
Civil action, suit or proceeding, the claim of defense is 
founded on a book account, any party or interested person may 


testify to his account book and the items therein contained; 
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that the seme is a book of origins] entries, and thst the 
entries therein were made by himself, and are juet and true; 
or were made *** by a disinteredted person, s non-resident 
of the State at the time of the trial, and were made by such 
¥**® in the usuel course of trade, and of his duty or employ- 
ment to the party so testifying; and thereupon the said account 
book and entries shell be admitted as evidence in the cause," 

This statute in np way changed the common law rule of 
evidence relating to book accounts, except to make the litigant 
himself a competent witness to testify concerning his books. 

Such statute was the subject of construction in House 
vs Beak 141 Ill. 290 and the court said (page 296): "This 
statute permits the litigant himself to testify to his om 
books. The party himself was not allowed to testify at cormon 
law. The common law requires, that the entries in the books 
should be proved by the clerk or servant who nade them, if 
such clerk or servant be alive and can be produced. I+¢ was 
necessary, in order to make a book admissible, thet the entries 
therein contained should be made in the ordinary course of 
business by a person whose duty it was to make them, and thet 
they should have been made contemporsneously with the delivery 
of the goods so as to form a part of the res gestae.” (CG. & N, 
W. R. W. Co. ve Ingersoll 65 Ill. 399). 

In yohnson Coal company vs Forcade 136 Ill. App. 214 
witness testified to certain records and stated that he knew 
that the records were correch, although he did not make them 
or have anything to do with the making and the court there 
held that such testimony was insufficient to authorize the 
admission of the records into evidence. 


Again, in the same case, 2 witness testified that 
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he worked in a mine and received a pay envelope bearing certain 
wads and it was held thet the aimission of this testimony 
was incompetent because no showing was made that the envelopes 
themselves containing the printed words could not be vroduced. 

In West Chicago Street Railway Co. vs Moras 111 Tll. App. 

551 a witness identified a certain book of her employers and 
. stated the same was a book of original entry kent by herself 
and another clerk who was not called, and that the entries in 
the book were made under the witness! supervision. She then 
identified certain entries in the book and the entries were 
offered and admitted in evidence but such sdmisston in evidence 
was held to be error *** and thecourt held thet it could not 
be admitted into evidence until evidence had been nroduced that 
the entries in the books were true and correct, 

In Jackson vs Glos 949 Ill. 388 Pace 391 the court said: 
"It has never been considered thst books of account edmissible 
in evidence, when proved to have been made in the ordinary 
course of business, can be admitted without vroof of that 
fact." (House vs Beak 141 Ill. 290). 

In Baretti vs Theurer, et al °06 Iil. App. 164 it was 
held that the testimony of an agent of a cornoration that the 
corporation's books showed thet the complainant owed such cor- 
poration certain moneys was not entitled to much weight where 
such witness also testified he did not keep the books or re- 
ceive the orders for the goods sold and had no personal know- 
ledge of the transaction. 

Many other authorities to the same effect might be 
cited but would serve no useful purpose. 

Another question in this connection is the competency 
of the testimony of an auditor under the facts and circumstances 


in this case. 
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This question is not new in this state. The law is 
well established that the testimony of an auditor as to the 
items in any such books, if admissible sat all, is admissible 
only upon the theory that such witness is testifying as an 
expert (and then only for the purpose of assisting the court). 
Before any such testimony as to the items of such books are 
admissible upon any theory it is imperative that the authenticity 
of the books themselves must be established by competent evidence 
and the testimony of any verson, even though he be an auditor, 
who made none of the entries, knows nothing of the facts concern- 
ing the same, except as contained in the books, or not in any way 
connected therewith, is not competent to establish the authenti- 
city of such books and records. 

In LeRoy State Bank vs Keenan's Bank 337 Ill. 173 P. 191 
the court said: "While the material contents of an existing 
book of original entry which is obtainable can not be proved 
by parol testimony, because the book is the best evidence, yet 
where the originals consist of numerous documents, books, papers 
or records which can not conveniently be examined in court and 

- the fact to be provéd is the general result of the whole collection, 
any competent witness who has examined the originals may testify 
as to such result, provided it is canable of being ascertained 
by calculation. (Inter-State Finance Corp. vs Commercial Jewelry 
Co. 280 Ill. 116; People vs Gerold 265 [11, 448). It is in the 
discretion of the court to admit such statements or schedules 
of figures or the results of the examination of numerous documents 
or account books to be introduced in evidence, such state=- 
ments, schedules or results to be verified by the testimony 
of the witness by whom they were prepared, allowing the ad- 
verse party an opportunity to exmaine them before they are 


admitted in evidence and to examine the witness from the 
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| original books, where such books are accessible. (People vs 

| Sawhill 299 Ill. 393). While the result of the examination 

of voluminous documents, writings, records and books may be 
proved by expert accountants or other competent person who 

had made the eXamination, the documents, records or books 

upon which the examination is based must be of such a chara= 
eter es to be themselves admissible in evidence, *** It was 
therefore necessary that the books and papers which the expert ace 
countants examined should themselves have been competent evie 
dence, In order to render an account book admissible in 
evidence it is essential that proof as satisfactory as the 
transactions are under the circumstances reasonably susceptible. 
of, shall be given that the entries made are correctly recorded. 
(People vs Small 319 Ill. 437; Chisholm vs Beaman Machine Co. 
160 Ill. 101; House ve Beak 141 T11. 290). Where the testimony 


of a witness who made the entries is not available it is compe= 


————————e 


tent to establish the authenticity of the book by other evidence. 
The only evidence produced of the authenticity of the books which 
the accountants examined is the testimony of the cashier of the 
LeRoy Bank. He did not become cashier until three months after 
the making of the contract and the transfer of the assets to that 
bank, He did not make all the entries in the books. He did not 
testify, and could not testify, to the correctness of all 

those entries. Entries were made by the assistant cashier 

and other persons whose names were mentioned in the cashier's 
testimony, but they were not called to show that the entries 
were correctly made and there was no testimony thet they were 

not available, Exhibit A=-20, which was used in reaching the 
resuits arrived at by the accountants, was in a large part 

not @ book of original entry but was, so far as more than 


half of the period which it purported to cover was concerned, 
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copied from other books to whose authenticity and correetnéess 
mo one testified. For these reasons the books were not ad~ 
mitted in evidence. The conclusion of the &ecountants, how 
ever, based on these books, which were not so verffied as to 
make them competent evidence, were received and were msde the 
basis of the judgment which was rendered! and upon these facta 
the Supreme Court of this State reversed the judgment of the 
trial court in that case. 

So it must be held here thet before the alleged book 
accounts or any entries therein were sdmissible in evidence, 
preliminary testimony must be made to show that (a) they are 
in fact the books of the complainant; (b) that they are books 
of original entry; (c) thst the entries or transactions there} 
in recorded are true andmrrect and (d) that the same were ree 
corded in the reguler course of business, (Kibbe vs Pancroft 
77 Iy1. 18; Taliaferro vs Ives 51 Tll. 347; Dickson va Kewanee 
Eleetrie Light & Motor Go. 53 Ill. Avy. 379: (e) at the time 


of the transaction (Hill ve Sommer 55 Ill. Avo. 345) (+) by a 


person authorized to make the same, 


No such proof was offered by the complainant. It there= 
fore follows thet the admission of the alleged books of complain~ 
ant or copies thereof in evidence herein was error and can not 
be sustained. Likewise the testimony of the auditor witness is 
wholly incompetent for any purpose whatever, insofar as it per-= 
tains to any entries in the alleged book accounts and any con- 
clusions or computations made therefron. 

It is an elementary rule of law thet a complainant in 
any case has the burden of proving the material allegations 
contained in his bill of complaint. The entire complaint in 
this case is predicsted upon alleged conspiracy and freud. 


Every allegation of damage is that "it was a part of the afore-= 
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said fraudulent, unlawful and secret policy, plan, scheme and 
conspiracy" etc., or "in furtherance of aforesaid plan, scheme 
and conspiracy" ete. This suit being predicsted upon conspiracy 
and fraud it is incumbent woon the complainant to furnish de- 
finite proof of such allegations. 

A eonspiracy at common law has been defined, in short, 
as "an agreement or combination formed between two or more 
persons to do an wnlawful act or to do a lawful act by an 
unlawful means." (Franklin Union vs People 220 Ill. 355 ©. 376.) 
This definition is clear and unambiguous and doubtless as com- 
plete as sould be given. 

We have searched the record in this case diligently and 
have failed to find the slightest evidence of theexistence or 
formation of a conspiracy or of any fraud or mismanazement of the 
complainant company. There could, of course, be no con- 
spiracy without conspirators, yet the reeord herein is 
entirely silent as to any vroof of identity of conspirators, 

The courts have on numerous occssions laid down the 
rule that "fraud will not be vresumed but must be vroven 
like any other fact by clear and convincing testimony" 

(Garter vs Carter 283 Tis 324; Union Naticonel Bank vs State 
National Bank 168 I11. 256; Huiskamo ve Moline Yagon Company 
121 U. s. 310; Hateh vs Jordan 74 Ill, 414; ©'Neal vs Boone 
82 Ill. 589; Schroeder vs Yalsh 120 Ill, 403). "Something 
more then mere suspicion is reouied to prove allegations of 
freud. The evidence must be clear and cogent and must leave 
the mind well satisfied thet the allegations are érue." (Shinn 
vs Shinn 91 Ill. 477). "If the motives and designs of the 
parties charged with fraud or collusion may be traced to an 
honest and legitimate source equally as to a corrupt one, the 


former explanation ought to be preferred." (MeGonnell vs 
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Wileox 1 Seam. 344). "Fraud is never presumed when trans- 
ections may be fairly reconciled with honesty, and if the 
weight of the evidence is in favor of an honest motive that 
conclusion should always be adopted." (fey vs Gulliman 105 
Ill. 272; Bowden vs Bowden 75 i11. 143; Sanyer vs Nelson 
160 Ill. 629; Brady vs Cole 164 Ill. 116.) 

From these authorities it must be apparent thet the 
burden of proving the fraud alleged is upon the complainant 
herein and this it hes wholly failed to do by any evicence 
whatever, 

The only fect proven by the evidence offered - taken 
in the most favorable light - is the fact that the complainant 
ectuelly and in good faith loaned money to the defendant as it 
did to other persons or institutions. We do not understand it 
to be the law that the lending of money to another is in itself 
a fraudulent set, an unlarful act or an act verformed in an un- 
lawful manner. The complainant received interest at the rate of 
five per cent ver annum for 311 moneys loaned to the defendant 
and. this is not only a lawful rate of interest in this State 
‘but is a greater rote of interest thetn the complainant received 
from other sources. 

Money is commonly loaned for the purnose of earning ine 
terest and the evidence herein, if it proves anything at all, 
clearly establishes the fact thet the money of the complainant 
so loaned to defendaph was loaned for such purpose. Such sums 
as were loaned to the defendant were more profitable to the com 
plainant than the moneys it hed loaned to others. 

The point is made by complainant that it was without 
power to loan money to the Illinois Oil Company. If this were 
true, it would likewise have been without power to have joaned 


moneys to the various banks and institutions or to the United 
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States Governnent when it purchased bonds. It is probably true, 
that a corvoration organized for the nuroose of engaging in the 
oii business in some of its various lines of endeavor, could not 
engage generally in the loaning of money as a business, but in- 
dustrial corporatior, whatever the purrose of their organization, 
have implied power to loan such of its moneys as arenot 
immedistely needed in its own business until such time as 
the same are needed. (Kraft vs West Side Brewery do. 319 
Ill, 205; Western Tel. Mfg. Co. va Foley 150 Tll. App. 343). 
The loans to the defendant would indicate an exercise of good 
judgment on the part of the management of comolainant. Cer= 
tainly it wholly fails to establish fraud, consviracy or bad 
faith. It is not the policy of the law to compel or require 
any business, cornorate or otherwise, to keep its idle moneys 
unproductive. Goal judgment es well as common sense would 
require ctherwise, 

Complainant next contends that the defendant held the 
money as a trustee for the complainant. No evidence of any 
sort sustains such contention and we find nothing in the record 
herein to warrant the assertion. The loaning of money does 
not create the relation of trustee and cestui que trust between 
the lender and the borrower, It would be a strange situation 
if a lender could loan his money for compensation and thereby 
ereate the relationship of debtor and creditor and after he had 
been fullymaid all the moneys so loaned, together With the 
stipulated compensation (interest), he dould then be permitted 
to claim that he was a cestvi que trust and entitled to an addi- 
tional compensation because the borrover may have made profit. 
Such is not the law. 

The point is also made that the two companies weré under 


the control of the same officers and directors. The evidence 
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not only absolutely fails to establish such allegations, but 
on the contrery thereof proves the allegation untrue. It 


is true thet some of the officers of one company wre also 


2] 


officers of the other company. [t is also true that one 
company hed nine directors end the other weneant had five 
| directors, but no fects or circumstances are proven in evi- 
dence to show any wrongful conduct on the part of either or 
| eny of the officers of cither of said companiese 
Some other questions have been raised but from the con= 
clusion we have reached we déem it unnecessary to discuss 
| then. 
| The decree of the Circuit Gourt of Hock Island County 
is reversed and this cause is remanded to such court with di- 
rection to dismiss the bill of complaint herein for want of 


equity at cost of complainant. 


REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF ILLINOIS, 
SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
cot record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate: Court, at Ottawa; thse — ee dayon 
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the year of our Lord one thousand nife nd thirty-three, 


Hundred 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

| Hon. JAMES S. BALDWIN, Justice. 

Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 2 6 9 ee G 5 g' 


E. J. WELTER, Sheriff. 









BE IT REMEMBERED, that afterwards, to-wit: On 
22 1933 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 8507 A. #2 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


OCTOBER TERM A.D. 1933, 


JENNIE F, Wi ‘ 
éndant in Error, Writ of error to Cireuit 
Court DuPage County. 


plaka tiff in Error. 


Baldwin, J. 


Jennie F, White, Defendant in Error, hesinafter called Com- 


plainant, filed her bill against Frank HM. White, her husband, 


8 


| Plaintiff in Error, hereinafter called Befendant, in the Circuit 
Court of DuPage County, on September 16, 1929, praying for sen- 
arate maintenance and alleged therein as cause for the decree 
in her favor that the Defendant had anong other things struck 
her and hac deserted and absented himself fromher. She alleged 
that he was painting contractar and thet he orned various pieces 
of real estate. She also prayed for a writ of ne exeat republica 
and an injunction. The latter two writs were granted, but are 
not importa to the decision of this case. After several pre- 
liminary proceedings in the case, including change of counsel 
for the defendant, finally an ansver was filed denying the allegation 
in the bill and the defendant demanded a jury trial. 

The case was tried before the Court and jury and four 
igsues of fact were submitted, three of which wereanswered by 


the jury as follows, andthe fourth was not answered: - - 
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"1. Did the defendant desert the comolainant without 
fault on the part of the complsinent? 

Answer: Yes. 

2 Did the defendant, Frank Mi. White, during the month 
of December A.D. 1928, grab the complainant by the throat and 
severely choke her? 

Answer: Wo, 

3e Did the defendant during the month of December, A. D, 
1928, strike the complainant a violent blow woon her right wrist 
with his fist? 

Answer: Yes, 

4. Did the defendant, during the month of December, A. D. 
1928, break down the door leading to the bedroom of the complainant 
and insist upon the complainant having unnatural relatgionswith 
the defendant? 

Answer: . 

At the trial the witnesses for the complainant were C. H. 
Allen, a real estate man; August Nelson and Emil Hammer, roomers 
and boarders at the home of complainant, and herself. The defendant 
was the only witness in his behalf. 

fhe interrogatories submitted to the jury being answered 
favorably with regard to the complainant's contention, the court 
followed this verdict, entered an order finding issues for 
commlainant and ordered the defendant to pay $90.00 a month for 
her support and maintenance and upon an eecounting which appeared 
in the trial from the testimony of the witnesses, ordered the 
defendant to pay back to the complainant certein sums of money 
which she claims due her as of her separate estate and allowed 
eolicitor's fees for complainant in the sum of £900.00. 

The defendant filed an assignment of errors claiming that 


error was committeé in admitting evidence offered on behalf of 
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aS. 
the complainant and in refusing to admit evidence offered on part 
of defendant, also that court erred in finding issues for the 
complainant. The complainant contends that the defendant failed 
to object to oral evidence at the trial and that he can not now 
object to it; that the defendant's exhibit "A", which was offered 
in evidence, does not appear in the record and therefore, that it 
can not be properly considered; that the findings in the decree 
on the merits of the ease are fuhly supported by the evidence; 
that the testimony in the record with reference to the amounts 
claimed by complainant from defendant were not objected to by 
the defendant at the trial and therefore are vroperly a part of 
the decree under the vorayer for general relief and no particular 
assignment of error is made ab to this portion of the decree, 
therefore, it can not be considered here; that a jruy of trelve 
men heard the case, saw the witnesses and found especially upon 
the main issues of the case in favor £¢ complainant; that the 
pusinesses in which they were respectively engaged were not joint 
ventures, but were each conducted senarately by the parties prior 
to marriage and since. 

The testimony offered, as anpears from the record, seems 
to indicate that prior to the marriage, comlainant conducted a 
rooming and boarding house at her home at 246 South Kenilworth 
Avenue, Elmhurst, Illinots; thst the defendant prior to the 
marriage conducted a rooming house at 174 St. Charles Road, 
Bamhurst, Illinois, which was about 2+ blocks from the place 
where the complainant conducted her place and, thet, after the 
marriage, complainent continued to conduct her separate business 
and defendant continued to overate his separate business. While 
denied in vart by the defendant, we think the proof shows that 
about the latter part of February 1928 or two weeks after the 
marriage, the defendant indulged in violent outbursts of temper 


end said many improper things; that he was going to get rid of 
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her and she could go home on the train. After this quarrel they 
made up and lived together for a while, then againhon the 14th 
of July, 1928 he came to her room and there was considerable 
argument, after which they again made upl About Aucust 1, 1928 
they again engaged in a heated controversy and boisterous and 
profane language was used and the defendant grabbed the complain- 
ant by the shoulder and jerked her so that she fell on to the 
floor. Quarrels between these people occurred on the 12th day 
of August 1928 at which time he said he would finish her and 
when he said that he was standing near the dresser drawer where 
his gun was located and amin on the 13th of August they hed a 
quarrel and the upshot of that was he said he was going to leave 
her and packed his goods and left and from this day on Mrs. White 
continued to reside at her home on Kenilworth Avenue and White 
lived at his own rooming house on St. Charles Road. Later about 
the lst of September of the same year, defendant head sold gome 
property and wanted his wife to sign certain papers and ssked 
thet she sign papers and suggested that they continue to live 
together again and he would conduct himself properly and after 
the papers were signed he told her he had no more use for her, 
Several times after that defendant was selling property and each 
time asked his wife to sign papers and she did. In December 
of 1928 during an argument defendant got very angry and started 
to leave the room and he put his foot in the door so she could 
not close it and she had her hand on the door and he kept beating 
the door and pounding her hand and finally broke the door down. 
They went together againeand it was not long until their quarrels 
were so boisterous that it awakened the roomers in the house and 
they came up stairs and comptained, The complainant testified 
thet these quarrels and outbreaks were broucht on by defendant 


without her fault, while defendant claimed that she provoked him 
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and refused to perform her duties as his wife. This testimony, 
both on the part of complainant and of her roomers and boarders 
corroborating her version of the matter, as well as the testi- 
mony on the part of defendant were all heard by the jury and 
the answers to the question upon these issues have already been 
referred to. 

We have read this testimony carefully and are of the ovinion 
that the verdict of the jury upon those questions is amplyysus- 
tained by the record, 

With reference to the property and income of the defendant 
and plaintiff and other financial matters in this case, it seems 
from the record thet from December 1927 to September 1928 the 
complainent loaned to defendant a total of $640.00 and that during 
the period from February 25, 1928 to July 21, 1928 defendant 
collected $6,160.94 from Irs. White's roomers, he having been 
authorized to do so shortly after the marriage and thet out of 
this money, so collected, he paid expenses for conducting the 
rooming house amounting to $4400.35 and that he gave to complain- 
ant a paper showing the expenses which left an amount of $1,757.59 
for which he did not account. Evidence was offered on behalf of 
complainant of a Hospital bill incurred by her after the marriage 
in the sum of $477.00 and two doctor bills of $200.00 each and 
further that the defendant refused to pay temoorary alimony under 
the order of the court from September 30, 1929 to and including 
May 12, 1930, amounting to $330.00. The complainant showed that 
from her property she hed received from July 1928 to May 1930 the 
sum of $13,302.65 and that the expenditures during the same period 
amounted to $14,537.92. Upon these facts the court incorporated 
in the decree that the defendant should repay to the complain- 
ant these various sums, including also a solicitor's fee 


in the temporary alimony matter of $25.00 or a total of $3,628.59, 
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The record discloses, as we view it from a ‘air con- 


sideration tlereof, that based upon the health and ability o 


Fh 


defendant and upon his income frou his various properties, also 
taking into consideration her ineome and striking a fair amount 
to be paid, if any, by defendant to complainant, that $90.00 a 
month was considered fair by the court and so ordered, In 
addition thereto, the court ofdered that the defendant pay the 
sum of $900.00 for her reasonable solicitor's fee. No assign 
ment of error was filed by defendant upon this question and 
therefore, it is not considered. The claim of the defendant 
that the court erred in admitting evidence offered is prob- 
ably restricted to what are called complainent's exhibits 1 to 
28 end the oral testimony with reference thereto. These exhibits 
were leaves of a book in which complainant kept a list of her 
roomers and boarders in her house end it was testified thet 
these exhibits show the name of boardg/”and roomers and amount 
paid enc thet entries were in her own handwriting and made 

at the time at which the acts so recorded eecurres and exhibit 
18 was a paper summarizing the informstion contained in the 
previous exhibits. The only objection urged by defendant at 
the time these were offered was thet they were immaterial for 
the reason that it was not proper for 2 court to teke an 
accounting between husband and wife of the income from the 
proceeds of such a venture as the facts disclose in this case, 
that is, theincome from the respective boarding and rooming 
houses owned by the parties respectively. 

We think the testimony shows clearly that these various 
properties were conducted separately by the respective parties 
to this law suit as of their own separate estate. The one on 
St. Charles was run end conducted by the defendant and the one 


on Kenilworth Avenue by the complainant, but it is also true 
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that for a portion of the period that these parties lived together, 
the défendant for and on behalf of the compleinant conducted 
and managed her rooming house, but the evidence further shows 
that for She period he so conducted her rooming house he 
gave her a sliv of paper which hed thereon the deteils of such 
management. The complainant elso offered in evidence certain 
checks against her account at the bank and a summary of there 
checks for the ourpose of showing certain payments to the 
defendant by Ber and for which she now asks the court to 
order the defendant tc return to her, and the record discloses 
that there was no valid objection made to the introduction 
of these last exhibits. The record discloses that the only 


objection to these exhibits was that they were improper, 


immaterial and irrelevant without specifications. 


The defendant claims that 2 wife can not demand an secount- 
ing from the husband when the husband und wife have conducted 
a business jointly and that the right to receive and recover 
money due from roomere and boarders is in the husbend and cites 
cases in support of this contention, but a careful examination 
of those cases indicates that the facts therein are not in any 
way similar to the fects in the instant case. We believe the 
eviaence discloses that each of these parties owned their 
respective places and conducted the respective businesses 
separately and prior to the marriage, during the marriage and 
after separation, these respective businesses were so conducted; 
each was therefore entitled to the separate income and were 
liable for their respective expenses and in this respect and 
as to such matters, the same as strangers each to the other. 
Patton vs. Patton 75 Ill. 446. 

We think therefore and so state the law to be, that 


where the business, such as this was conducted separately by 
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the parties, even thouch they be husband and wife, even 
though the husband aets for the wife in the management of the 
wife's separate property, this does not entitle the husband 
to have the receipts of wuch separate property as his own vro- 
perty unless some sneciel agreement unon that question appears, and 
the court below vas right in overruling the objection of the 
defendant unon this ground. 

The defendant acted as agent for bis wife in the conduct 
of the affairs of her rooming house and in the making of such 
appointment she hed a perfect right, inasmuch as it was her 
separate property and any recéints and disbursements during 
that period were a proper subject for an accounting between them 
in this action. The only objection that was mate below was 
that it was not proper to have an acccunting between husband 
and wife and that objection was based woon the assumption that the 
property was joint property. The authorities in sunvort of 
this contention as cited therefore have no annlication to 
the instant case, no other objection having been made and 


the bill praying for general relief, 


Defendant further contends that the court erred in 
not admitting certain testimony offered on behalf of defendant, 
This probably refers to the sustained objection to the offer 
into evidence of defendant's exhibit "A", 
Nowhere in the record or abstract does this exhibit 
eppear and the only way we have of knowing anyting about it 
is in excerpts from the statement of brief and argument of 
defendant's counsel. 
We can not therefore pass unon this question because 
it is not properly before us. McDole vs. German-American Nation- 


al Bank 204 Illinois App. %1 at pege 22. 
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A number of alleged errors are recited and attemnted 
to be argued in defendant's brief including the power of the 
court to take an accounting, the question of doctor bill e and 
attorney fees, but no proper assignment of error has been made 
with reference to these uuestions except as already noted and 
we therefore can not pass uoon them, (MeDole ws German-American 
National Bank, supra). 

It is not the province of a reviewing court to search 
the record for reasons argued but not assigned in order to reverse 
a decree, 

We have carefully e xamined the record in this case with 
the thought in mind thet defendant demanded a jury trial, which 
was had, and these men so selected heard all the evidence 
offered in the case and upon the vital questions as to whether. 
or not a meritorious case has been made out by the complainant. 
The jury found for the complainant; the Court also heard all of 
the testimony and inarriving at a decree in this matter the court 
subscribed to the opinimof the jury that complainant had made 


out her case and was entitled to relief unon the senarate main- 


tenance proposition, Under such circumstances such findings will 


not be disturbed on appeal unless clearly and manifestly against 
the preponderance of the evidence and we are not prepared to say 
that complainant has not msde out her case by a preponderance of 
the evidence. Delaney vs Delaney 175 Illinois 187. In the case 
ef Rifkin and Hart vs. Buchsbaum and Company 257 Illinois Appellate 
473 the Court said: -- 

"A judgment resulting from conflicting evidence 

on a question of facts will not be disturbed 

On appeal where the reviewing court can find 

nothing from the record that will warrant it 


in coming to a different conclusion than that 
reached by the trial court." 


And again in the case of Arliskas vs. Arliskas 343 Illinois 
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Supreme 112, our Supreme court held that: -- 
"Where the Chancellor saw the witnesses and 
heard them testify, a court of review will 
not disturb findings of facts, unless it is 
apparent thet error has been committed." 
to the same effect also is Ohio Oil Company vs Reichert 343 
Tilinois 560; Krabenhoft vs. Gosseu 337 Illinois 396, and in 
another case (Shekerjian vs. Shekerjian 346 Illinois 101) 
where the jury and the Chancellor heard testimony, the Sunreme 
Court of our States held that: -- 
"The result end finding and decree will not 
be distrubed on review unless manifestly 
against the weight of the evidence." 
We are of the opinion that the finding of the jury and 
the decree of the court is in accordance with and supported by 
a preponderance of the evidence as discloseé by the record 


and therefore the decree of the Circuit Court should be 


affirmed, which is accordingly done. 


AFFIRMED. 
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STATE OF ILLINOIS, | 
Ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
‘certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
& record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate Court, at Ottawa, this... diy of 
in the year of our Lord one thousand nine 


hundred and thirty- 





a Clerk of the Appellate Court 
(65027—1M—9-31) «S307 
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AT A TERM OF THE apperainy counT, fj 
£ 


Begun and held at Ottawa, on Tuesday, sf sorenfh) ay of February in 
Z 


the year of our Lord one thousand A Ae and thirty-three, 





within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES S. BALDWIN, Justice. | 

Hon, THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk, 

E. J. WELTER, Sheriff. 


“69 I.A, 659° 











BE IT REMEMBERED, that afterwards, to-wit: On 
bE i2 9 2 
PEB 23 1933 the opinion of the Court was filed in the 
Blerk’s office of said Court, in the words and figures 


following, to-wit: 








wa 


a 
MET. EO SY 


te filet bre 


a 


‘J 
2 
. 


ee ft coe eke 


bie oldie 
wal 


= 
i 


of? == Jee 


ei 
ds 


— 











- General No. 8512 Agenda No. 5 


IN THE APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
MAY TERM, A. D. 1932 


E. D. Risser, 
Appellant 
Appeal from the Circuit Court 
vs. 
of Iroquois County 
Frank Bishopp, et al, 


Appellces 


BALDWIN, J. 


This is an appeal prosecuted by E. D. Risser, appellant 
(Complainant in trial court) to reverse a decree entered here- 
in by the Circuit Court of Iroquois County. 

On April lith, 1917, E.D. Risser, William Dale and Frank 
Bishopp formed a co-partnership for the purpose of building a 


grain elevator and of operating a grain business therein at 


Sheldon, Illinois. By the terms of the wrftten agreement 


_the business was to be conducted under the name of Bishopp 


Grain Company; the profits and losses were to be shared by 

the parties in the following proportions: Frank Bishopp one- 
half; William Dale and E. D. Risser each one-fourth. The 
money for the construction of the elevator building was to 

be furnished by Risser and Dale. ‘The co-paitnership was to 
purchase certain material and machinery to be used therein 
from Bishopp for the sum of $800.00, Bishopp was to be the 
manager of the business and receive for his services a salary 
of $75.00 per month and he was also to receive $2.00 per month 
for the rent of a building to be occupied by the office. He 
was also given the privilege of purchasing a one-half interest 


in the elevator pbuilding upon payment of a sum equal to one- 
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half its cost. Risser and Dale were, a to be the owners 
of the elevator building until such purchase by Bishopp was 
actually made. 

By mutual agreement between the parties, this agreement 
was cancelled February lst, 1918 and a new agreement substituted 
therefor to be effective as of April llth, 1917, by the terms 
of which the profits and losses of such business were to be 
shared equally. Bishopp was to receive for his services as 
manager a salary of $125.00 per month; Risser and Dale were 
to furnish necessary money to operate the business and receive 
interest at six per cent per annum out of the profits of the 
business upon such moneys so furnished. By another agreement 
(the purpose of which is not entirely clear) dated March 2nd, 
1918 Frank Bishopp deposited 3015 shares of stock of the 
Bishopp Noniny Company with the Bank of Sheldon to be de- 
livered to Risser and Dale upon their payment to such bank 
on account of Bishopp in the sum of $12,513.00. Second 
parties likewise deposited with such bank 1165 shares of 
such stock to be delivered to Bishopp if they failed to pay 
the sum of $12,513.00. Another agreement, dated May 5, 1919, 

wen executed and by its terms was declared to be in lieu of 
the one of March 2, 1918. The chief difference, however, 
appears to be merely the substitution of stock of the Bishopp 
Cereal Company for that of Bishopp Hominy Company. 

The Bishopp Hominy Company was a corporation owning a 
mill at Sheldon, Illinois. The stock of such corporation 
was largely owned by Frank Bishopp. This mill had not been 
operation for some years. ‘Some time after the organization 
of the co-partnership business the parties orally agreed to 
take up the operation of the mill. No written agreement in 


relation thereto appears to have been made between the parties 
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except the reference that "in consideration 2. D. Risser and 
Wm. Dale to finance the operation of the mill of the Bishopp 
Hominy Company" etec., contained in the contract of February 
1, 1916 above mentioned. Whatever the exact terms of the 
agreement may have been, the parties did take up the operation 
of such mill and did purchase a portion of the stock of such 
corporation. Thereafter they organized a new corporation under 
the name of Bishopp Cereal Company to acquire and continue the 
business of the Bishopp Hominy Company. The transfer was made 
from the Bishopp Hominy Company to the Bishopp Cereal Company 
and the business continued under the name of Bishopp Cereal 
Company. The owners of the co-partnership business were also 
the officers of the corporation. 

The grain business and milling business were largely 
conducted from one office. The books of the respective business- 
es were kept by book-keepers under the control and direction of 
one of the partners but the accounts of the respective companies 
appear to have been considerably intermingled. ‘the businesses 
ultimately proved unprofitable and were discontinued. 

During the year 1921 the complainant filed this suit for 
accounting and dissolution of the partnership in the Circuit 
Court of Imoquois County. The facts alleged in the bill of 
complaint were substantially as herein set forth, together 


with certain allegations that losses had occurred and that 


Bishopp had failed and refused to pay his share of same. 


Upon issues being joined the cause was referred to the Master 
in Chancery, who heard the evidence submitted and made a report 
of his findings to the court. On Juhe 6, 1925 a supplemental. 
bill was filed and the cause again referred to the Master in 
Chancery who received additional evidence and filed his report / 


thereof in the Circuit Court. After the filing of the report 
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of the Master in Chancery upon the second reference the cause 
was referred to a special Master in Changery, who received 
evidence in ths cause in accordance with the directions of 
the order of reference. 

Among the witnesses called was an accountant who had 
audited the books of the respective companies end who pre- 
sented his audit and gave testimony in relation thereto. 

Such Special Master filed his report in the Court in May 1929. 

Objections to such Master's report were over-ruled. There- 
after upon hearing by the court the exceptions to the report 
were overruled, and a decree entered in this cause in accord- 
ance with the recommendations of such Special Master in Chancery. 
From this decree E. D. Risser prosecuted this appeal and he has 
assigned as cause for reversal various errors, Which we deem 
unnecessary to discuss separately. 

The evidence in this case is rather voluminous and includes 
an intricate series of accounts. These accounts were examined 
by the Master who employed an accountant, the competency of 


whom is unquestioned by the record herein, to assist in the 


separating ané auditing of the accounts of such businesses. 


The Master's report and decree of the court herein are predi- 
cated largely upon the facts produced by such audit. ‘The 
Waster in reaching his conclusions herein not only had the 
actual records themselves for examination with the aid of the 
auditor, but he also had the advantage of seeing and hearing 
the respective witnesses testify and was able to apply the 
testimony to the actual records before him and thereby to 
determine the correctness of the evidence presented. He was 
thus in the best position to determine the credibility of the 
witnesses and of the weight to be attached to their testimony. 


Then too, the Court had the advantage of exemining all the 
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evidence that was before the Master, the Master's report and 
the benefit of the arguments and suggestions of counsel and 
with that before him, he gave judicial assent to the conclusions 
of the Master and entered a decree. 
This case is entirely predicated upon questions of fact 
which is to be determined from a consideration of all the evi- 
! dence presented herein and after careful examination of the 
| evidence presented, the various exhibits introduced, the report 
| of the Master and the decree of the court herein, we are of the 
opinion that the decree of the court entered in this proceeding 
is correct and that such decree of the Circuit Court should be 
affirmed, 
Finding no error in the record the decree of the Circvit 


Court of Imoquois County entered herein is hereby affirmed. 
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STATE OF ILLINOIS, | 

SS. 
SECOND DISTRICT J I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


_____in the year of our Lord one thousand nine 





hundred and thirty- 








Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the seventh day 


the year of our Lord one thousand nine hundred a 


i 


Present-- The Hon. FRED G. WOLFE, Presiding Justice 





Hon. JAMES 5S. BALDWIN, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


HE. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 

4 9 499° 

FEB 23 1933 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 8551 Age Noe 19 


IN) THE 
APPELLAT! COURL OF ILLINOIS 
SECOND DISTRICT 
October Term, A. D. 1932. 

State Bank & Trust Company, a 
corporation, individually and 
as trustee, _ - Writ of Error to Circuit 

Plaintiff in Error, Court, lake County. 

VSe 

Charles R. Lincoln, et al., 

Defendants in Urror. 


WOLFE, ** P,J. 


A writ of error was prosecuted out of this court to review 
a decree entered by the Circuit Court of Lake Caviar. Plaintiff 
in error claims that its rights have been prejudiced by the pro- 
ceeding in the lower court. 

The part of the record complained of by the plaintiff in 
error was a decree of court fixing the rights of each of the 
parties to the suit and was entered on the “th day of December, 
1931. That part complained of is as follows: "The intervening 
petitioner, the Waukegan Iumber & Coal Company has a first, prior 
and paramount lien on the said premises herein above describea *** 
which lien is prior to all lisms of all the other parties." The 
plaintiff in error also complains of the following part of said 
decree: "Said intervening petitioner, Max Goodman, doing business 
as the Goodman Electric, has a lien on said premises *** subject, 
however, to a first and prior lien of said Waukegan Lumber and Coal 
Company ***, They also object to the following part of the reese 
"The said complainant, the State Bank & Trust Co., individually,has 
a lien on said premises *** subject and subordimte to the lien 
claimed by the Waukegan Iumber & Coal Company and to the claim of 
Max Goodman, doing business as the Goodman Electric, for the sum 
of $4016.65*** less the amount equal to the amount of the combined 


lien claims of the said Waukegan lumber and Coal Company, and said 


Wax Goodman, doing business as the Goodman Electric*** and that the 
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balance of the amount which is due to the complainants being m 
amount equal to the combined claims of said \Jaukegan Iumber and 
Coal Company and the said ilax Goodman, doing business as Goodman 
Electric **K is a lien on said premises, subject however to the 
lien claimed by the defendant E. M. Runyard." 

The plaintiff in error filed its original bill in this case 
on December 4th, 1928 and alleges that Charles RK. Lincoln borrowed 
the sum of $3500.00 from the plaintiff in error and executed and 
delivered to the complainant his two personal notes, one for the 
sum of $500.00, due three years from date, and one for the sum of 
$3000.00, due in five years after date, each of said notes to bear 
interest at the rate of six per cent per annum. At the time the 
original notes were executed coupon notes representing the amount 
of interest were also executed. To secure the payment of said 
notes the said Charles Ke Lincoln executed a trust deed conveying 
certain premises to the plaintiff in error. The trust deed bears 
the same date as the notes and was filed for record on the 21st 
day of December, 1928. 

It is alleged that EH. Mie Runyard, individually and as trustee, 
claims some interest in the premises and has a claim which is un- 


known to the plaintiff in error. The bill alleges that whatever 


Runyard's interest is, it is inferior, subordinate and subject to 


the right of the plaintiff in error. On January 6th, 1950, the 


) bill was amended by the plaintiff in error, and made lax Goodman and 


3 
i 
; 
( 


the Waukegan Lumber & Coal Company parties defendant to the said 
pill. Runyard filed his answer but neither admitted nor denied 

the allegations of the bill of complaint, but demanded strict proof 
thereof. The answer further set up the execution and delivery of a 
promissory note in the sum of $825.00, secured by a trust deed on 
the said premises as and for a junior encumbrance. ‘fhe said answer 
further alleges that said written trust deed is a valid and sub- 
sisting lien on the premises given to secure the notes of the 
defendant in error, subject, however, and subordinate to the lien 


of the trust deed of plaintiff in error. 
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On March llth, 1932, an answer in the nature of an intervening 
petition of the Yaukegan Lumber & Coal Company was filed. They 
neither admit nor deny any of the allegations of the bill of the 
plaintire in error, except the allegation regarding the mechanics! 
lien and all other matters, they demand strict proof thereof. One 
of the matters set forth in the intervening petition that the said 
Waukegan Lumber & Coal Co., is as follows: "That on or about the 
29th day of October, 1928, the said Charles ie Lincoln was and at 
the present time is the owner in fee simple of the property described 
in the original bill of complaint ***; that on or about October 29, 
1928, the said Charles Re Lincoln made and entered into an oral 
egntraect with this defendant and intervening petitioner to furnish 
and deliver lumber and building material for the construction of 
improvements on said premises as the same were needed." It is 
then alleged that the lumber and building materials were furnished 
in accordanee with the contract and delivery was commenced on the 
29th day of October, 1928, and completed on the 15th day of June, 
1929. Said answer and intervening petition also contains an al- 
legation that the lien of the intervening petitiomfis prior and 

| superior to the lien of the plaintiff in error. 

On March 8th, 1930, Max Goodman, doing business as the Goodman 
Hleetric Co., filed an answer to the bill in the nature of an 

. intervening petition claiming that he had a lien on said premises 

for material furnished end labor done on the premises in the sum 


of $56.25. The plaintiff in error filed replications to the answers 


dll 


of the different parties and intervening petitioners and issue was 

; join\ed on the same. The case was referred to the master in cheneery 
whe made his report and a deeree was entered fixing the rights of 
the parties. To such decree the plaintiff in error objects to that 
part of the decree here-to-fore set cute 


It appears from the evidence that Charles IL. Lincoln executed 


: 
4 
2, 


and delivered to the State Bank & Trust Company promissory notes in 
the sum of $3500.00, secured by a deed of trust on certain real 


estate for the purpose of obtaining a certain construction loan of 
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December 4, 1928. The trust deed was subsequently recorded on 
December 21, 1928. On December 5th, 1928, the defendant in error, 
Eugene Runyard, delivered a warranty deed dated November 7th, 1928, 
to the Bank as part of the purchase price of said loan and mortgage, 
dated December 5, 1928, and recorded December 21st, 1928, which 
said trust deed bears stamped upon its fase; "This is a junior 
mortgage." This trust deed and note secured thereby, which also 
had stamped upon its face: "This note is secured by a junior 
mortgagee", were introduced in evidence, The evidence shows 
that by the terms of the contract entered into by Lineoln and 
Runyard that Runyard agreed and permitted Lincoln to place a first 
mortgage of $3500.00 on the property. The record does not shai 
whether Lincoln paid any consideration for this contract other 
than his promise to pay (3500.00 secured by a second mortgage as 
provided in the contract. 

On the 29th day of October, 1928, the Waukegan lumber and 
Coal Company entered into an oral contract with Charles k. Lincoln 
to furnish lumber and building material necessary to erect a build- 
ing on the premises. This is supported by the findings of the 
Master in Ghancery and the decree of the court. The plaintiff in 
error insists that the evidence is not consistent and that there 
is a conflict of testimony on this point. 

On February 15th, 1929, the Waukegan lumber & Coal Company 
executed and delivered to the agent of the plaintiff in error a 
waiver of the lien which the plaintiff in error now claims is a 
ee waiver of the lien. The waukegan Tumber and Coal Company 
insists that the waiver is only a partial waiver of their lien, 
and only for the amount of (1000.00. 

During the hearing before the Master the witness Lincoln was 
permitted to testify regarding the purpose of the mortgage which 
he gave to the Waukegan Lumber and Coal Company covering the 
property in this proceeding and other property. Subsequently the 
Master permitted the witness to be recalled and give testimony 
which contradicted that previously given. Ylaintiff in error claims 


this was error; that there is no reason why such proceedings were 
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had; that there is no explanation of the necessity of recalling 
the witness. The Master took the proof and heard the testimony 
of the different witnesses which he reported to the court. It 
is now contended by the plaintiff in error that the Report oui 
never marked 'fiied'. \ihatever the fact may be, objections were 
filed by the defendant and intervening petitioners, Waukegan 
Iumber & Coal Company, Max Goodman, doing business as Goodman 
Electric, George W. Wright, plaintiff in error and =. M. Runyard,. 
The Master heard the oral arguments on the objections that were 
filed before hime The Waukegan Iumber & Coal Company then asked 
and obtained leave to introduce additional testimony, which was 
heard. 

It is insisted by the plaintiff in error that the Waukegan 
Iumber & Coal Company was not entitled to a lien prior to the 
others, for the reason that the evidence does not sustain their 
contention that their contract for the furnishing of the building 
materials, etc., was entered into on October 29, 1928. Without a 
discussion of the evidence on this point, we think the evidence 
fully sustains the claim of the Waukegan Iumber & Coal Company., 
that said contract was entered into on October 29, 1926. 

It is next insisted that the master in chancery erred in 
permitting the Wauke gan Jumber & Coal Company to introduce evidence 
after he had made his findings, and as claimed by the plaintiff in 
error, to impeach the testimony that had been introduced by the 
Waukegan Iumber & Coal Co., at the former hearing. Whether a 
Master in Chancery shall reopen a case and hear further proof 
rests largely on nis own pene, The ease was referred to 
the Master to obtain all the proof that has any bearing upon the 
rights of the parties. If any party had failed to put in evidence 
that substantiated their claims, it was in the discretion of the 
Master to permit the party to introduce such evidence, so that 
when the Master makes his report to the court, the court will have 


before it all the evidence that pertained to the rights of the 
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respective parties. In this case we do not think that the iiaster 
abused this discretion. - Dooley ve. Aherm, 191 Ill. App. 140. 

fhe Plaintiff in error next insists that the waiver signed by 
the Waukegan lmmber « Coal Coe, is a waiver of their entire clain, 
and that they are now barred from maintaining that they have a 
mechanics’ lien on the premises. tn construing the language used 
by the parties it is essential to investigate what the intentions 
of the parties were in using the language in the written waiver. 
In the case of Burgoyne v. Pyle, 261 Ill. App. 556, the Court had 
before it an instrument in which it was claimed that the plain- . 
tiffs waived their mechanic's lien, and in their opinion say: 

"It has deen held that in esses of ambhguity the doubt should be 
resolved against the waiver, since it should be presumed, in the 
absence of clear evidence to the contrary, that one has not dis- 
abled hinself from the use of so valuable a privilege as that 
given by statute for the enforcement of builder' rights in the 
circumstances involved." (Concrete Apt. House Co., v. O'Brien, 
128 Ill. App. 437; Davis v. LaCrosse Hospital .ss'n., 121 Wise 
579) In the former case the court said: "If the parties had so 
intended they would have made it evidence in their contract. fo 
be effective there must be an express covenant or a covenant 
resulting from the language used, so plain that a mechanic could 
so understand without seeking a professional interpretation as 
to its legal effect." 

From an examination of the waiver in question it is our 
opinion that it is not a complete waiver, but only to the amount 
of $1000.00, and for the balanee of the claim of the Waukegan 
Lumber & Goal Company it has a first prior lien upon the premises 
in question. 

There seems to be no dispute that liax Goodman, doing business 
as the Goodman Electric, furnished material to the anount of $56.25, 


and in our opinion his lien should be second. +t is not disputed 


but what the plaintiff.in errer hasia lien on the property in 
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sith 
question for the amount it claims. The only question is one of 
priority. In our opinion the plaintiffs in error claim should be 
third and subject to the prior lien of the Waukegan Lumber & Coal 
Co., and Max Goodman, doing business as the Goodman Electric. 
Hugene iunyard'’s note and trust deed had stamped on their face 
that they were a junior mortgage, and it is our Opinion that 
Hugene Runyard has a lien on said premises for the amount of his 
claim, which in its order should be fourth and subject to the 
lien of the Waukegan Lumber and Coal Company, afd to Max Goodman, 
doing business as the Goodman Electric Co., and the plaintiff in 
error, the State Bank and Trust Company. The judgment of the 
Circuit Court insofar as finding the Waukegan Iumber & Coal 
Company entitled to a first lien and that Max Goodman, doing 
business as the Goodman Hlectric Co., has a seeond lien on 
Said premises is hereby affirmed. 

The decree of said court in finding that the plaintiff in 
error is subordinate to the lien of Hugene Runyard is hereby 
reversed and the case remanded to the Circuit Court of Lake 
County with direction to enter a decree in accordance with the 
Hudines as set forth in this opinion. 


Affirmed in part, and reversed and remanded with directions. 
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SECOND DISTRICT 


of record in my office. 


65027—1M—9-31) S07 


STATE OF ILLINOIS, 


88. 
i I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa. this day of 





in the year of our Lord one thousand nine 





hundred and thirty- 








Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the seventh day of February in 
the year of our Lord one thousand nine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES S. BALDWIN, Justice. 2. 
Hon. THOMAS M. JETT, Justice. 26 9 I.A. 65 8 
JUSTUS L. JOHNSON, Clerk. 
Ee Jd. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
FED © 3 1933 the opinion of the Court was/ filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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‘No. 8556. Ag. No. 22. 
IN THE 
APPELLATE COURT OF ILLINOIS. 
SECOND DISTRICT, 


October Term, A. D., 1932. 


‘SWORDS BROS. COMPANY, 


a Corporation, Appeal from the 
Complainant and Appellee, Circuit Court, : 
VSe Winnebago County. 


SECURITY FIRST MORTGAGE OO. 
Defendant and Avpellant, 


WOLFE -* * Pp. d,. 


The Swords Brothers Company, a corporstion, filed its bill in 
the circuit court of Winnebago County to enforce a mechanic's lien 
‘against the property of the Capital Theater Building Corporation. 
Yhe Swords Brothers Company was a dealer and general contractor in 
ell kinds of heating, plumbing, electrical, sheet metal and kindreé 
supplies. The Capital Theater Building Corporation was the owner 
of certain land in question whereon 2 theater building, comprising 
a theater, stores and apartments, was being erected, for which the 
appellee furnished certain labor and material, and now claims a 
iien on the premises for the same. 

The Gapital Theater Building Corporation started to erect the 
building upon the premises and when the seme was partially completed 
they applied to the Seevrity First Mortgage & Trust Co., for a loan 

of $125,000.00. A loan was finally negotisted for $90,000.00, and 
secure the same a trust deed was executed in fevor of the Security 
First Mortgage Company for the sum of $290,000.00 on December 1, 1927; 
The notes were in small denominations and were disoosed of to mummerous 


holders. 
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a. We 


In the original bill the Security First Mortgage & Trust Gom- 
| pany was made a party defendant to the same. They filed a general and 
| special demurrer to the bill which was sustained by the court. The 
bill was amended and 2 general and special demurrer to the same was 
| refiled and the court egain sustained the demurrer. The complainant 
asked leave to smend their bill, but before doing so, entered 2 
Deetion that the order sustaining the demurrer to the bill be set aside, 
which the court overruled. The motion came on for hearing and the 
court sustained the motion and set aside the former order sustaining 
the demurrer and, overruied the same, The Security First Mortgegce 
Company announced thet they would abide their demurrer, but later 
abandoned the same end asked leave of court and was granted the 
right to file an answer, which they did. They now claim thet the 
biil is insufficient and does not state a cause of action according 
to the mechanic's Lien Law, 
; It is the contention of the anpellant that before the loan was 
placed on the property that the Security Wirst Mortgage Company pro- 
“cured from all the contractors and subcontractors waivers of mechanics 


liens and it wee agreed upon by Truman Johnson, president of the 










Security First Ugrtgage Company, and Thomas E. Swords, president of 
the Swords Bros. Company, that from the proceeds of the $90,000.00, 
the Swords Bros. Company was to receive $10,000.00, or approximately 
50 per cent of the amount of its bill for labor and materials which 
hey had furnished for the construction of the building. That for 
Ghe balance of the amount due from the Capital Theater Building 
Corporction the Swords Bros. Co., would be guaranteed by the Capital 
Theater Building Cornoration by notes personally guaranteed by the 
ers of the Capital Theater Building Corporation. 

The first question presented to this court is: Does the amended 
11 of complaint state a good cause of action under the Mechanic's 


jien Law; or, is it so defective that by reason of the averment of the 
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| bill that the appellee has not brought itself within the terms and 

) provisions of that law? The appellants, by abandoning their demurrer, 
are now seeking to raise the question of the sufficiency of this bill 
by their ansWere An eXamination of the bill discloses defects that 
Could have been easily cured by an amendment to the bill; but weare 
of the opinion that the bill itself states a good cause of action 
under the Mechanic's Lien Law, 


The appellants insist that there is not sufficient proof in 


a 


| the record to sustain tne findings of the master and decree of the 

: court to establish a elaim for a mechanic's lien of the Swords Bros, 
Company; and that there is variance between the proof offered and 

} 


the allegations of the bill. A discussion of these claims would serve 


















“no useful »urpose at this time. After an exmaination of the recoré 
we are of the opinion thet there is sufficient proof in the record 
to sustain the claim of tle Swords Gros. Vompany, and that the proof 
is not variant from the allegations of the bill. | 

| Appellants seriously insist that Swords Bros. Company, through 
its president, waived its right to a mechanic's lien at the time they 
loaned the $90,000.00 to the Capital Theater Building Corporation. 
Our statutes provide that in order there may be a good and sufficient 
| aiver of lien between the parties there must be a special agreement 
between them, and this is so even when the contractor or sub-contractors 
takes co-lateral security for its loan, In tais case it is not 
Gontended that there is a written waiver, the appellants relying solely 
upon the conversation alleged to have tek en place between Mr. Johnson 
for their company and Mr. Swords for theswords Bros. Company. At the 
time of the hearing before the master iir. Thomas E. Swords, the former 
ésident of the Swords Bros. Co., had died, The president and 
secretary of the appelzant were produced as witnesses and testified 

the conversation in connection with the waiver of the iien. 


In the case of Burgoyne vs. Pyle, 261 I1l., App. the court in 
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discussing what constitutes a waiver of a mechanic's lien say: "It 

has been held in cases of ambiguity the doubt should be resolved against 
the waiver, since it should be presumed, in the absence of clear 

_ evidence to the contrary, that one has not digabled himself from the 

| use of so valuable a privilege as that given by statute for the 
enforcement of builder's rights in the cireumstances involved. 


(Concord Apt. House do. v. O'Brien, 128 Ill., App. 437; Davis v. 


a ee, 


La Crosse Hospital Ass'n, 191 Vis, 579.) In the former case the 
court said: "If the parties had so intended, they would have made 
it evident by their contract. To be effeetive, there must be an 
express covenant or a covenant resulting by imphication from the 
language used, so plain that a mechanic could so understand without 
seeking a professional interpretation as to its legal effect," 

It appears to us that the most favorable construction that 
can be placed upon tke testimony of the president and secretary of the 
appellant company is that there was a request made by the anvellant 
for a waiver of the lien and the apvellee stated it would not be 
necessary for a waiver of the lien, because it had made other aprange- 
ments with the owner. It is our opirion that this language is not 
Y that clear and decisive language thet is necessary to be used to 
show a waiver of a mechanic's lien. 

We find no reversible error in the record and the decree is 
_ accordingly affirmed, 


7 Affirmed. 
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STATE OF ILLINOIS, 
; SS 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





oi the year of our Lord one thousand nine 


hundred and thirty- 
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Begun and held at Ottawa, on Tuesday, the sev 
the year of our Lord one thousand nine hundred and thirty-three, 


within and for the Second District of the State of Illinois: 


Present-- The Hon. FRED G. WOLFE, Presiding Justice. 


Hon. JAMES 5. BALDWIN, Justice. 


on. _ TERT, Justice. 269 L.A. ose 


JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 


“EL 23 1923 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 

















8567. Ag. No. 40 


IN THE 
APPELLATE COURT OF ILLINOIS. 


Second District. 


October Term, A. D. 1932, 


WEBER-FURMAN HARDYARE CO., 


Complainant and Appellee, Appeal from the 
VSe Cireuit Court of 
Vinnebago County, 
FRANK M, GAMBINO, et al., Tllinois. 


Defendant and Anvellant. 


WOLFE * * PB. J. 


The record discloses that the Yeber—Furman Hardware Co., 
the original complainant in the case filed its bill to foreclose 
a mechanics lien on certain designated property in the City of 
Rockford, Winnebago County, Illinois. In the same suit various 
other mechanic lien claimants filed their answers and intervening 
petitions seeking to foreclose mechanic's lien on the same property. 
Among the perties filing an answer and intervening petitions to 
the original bill was the anpellee, the Skandie Coal & Lumber Oo., 
and in its answer and intervening petition filed April 26, 1930, 
it sought to establish and enforee by foreclosure and sale 2 
mechanic's lien on the same real estate. 

The Skandia Coal & Lumber Co., entered into an oral contract 
with one Frank Gambino to furnish all the necessary building 
materials for the construction of the building to be erected upon 
said premises. SBursuant to that acreement, the Skandia Coal & 
Lumber Company began delivering building materials to the said 
premises on May 20, 1929, and continued to celiver materials 


thereto until January 2, 1930, which was the date of the last 
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~2— 
delivery of the materials to the premises under and by virtue of 
the contract between the Skandia Coal & Lumber Go., and the 
said Frank M. Gambino, The contract was an oral one and at the 
time of making the same the said Frank M. Gambino was the real 
owner of the said described real estate. On June 21, 1929, the 
record title to said real estate wac transferred to Marie R. Gam- 
bino ,kaxa@img who is the sister-in-law of Frank M. Gembino, the 
said Marie R. Gambino holding legal title for the sole use and 
benefit of the said Frank M. Gambino. This title was held by 
the said Marie R. Gambino as a convenience to Frank M. Gambino, 
due to the fact that at the time various judgments were on record 
against the said Frank Gembino. 

The record further discloses that Frank M. Gambino continued 
to be the real owner of the property until September 6, 1929, when 
at his direction Marie R. Gambino end Anthony RB. Gambino, her 
husband, conveyed the real estate in question by warranty deed to 
one Giovannia Picchi and Joe Picehi; that on April 38, 1928, and 
prior to the time that said Frank M. Gambino contracted for said 


materials with the seid Skandia Coal & Lumber Co., the said Frank 


Gambino entered into a construction contract with Giovannia Paris 


Picchi. By the terms of said contract the said Frank M. Gambino 
agreed to erect on the said described premises a bungalo for $7,400, 
according to the plans and snecifications contained in the contract. 
This original contract was by a later agreement between the parties 
amended, changing the style of the house from a frame bungalo to 

a brick veneer, and adding 2 two car brick veneered garage. On. 
September 7, 1929, the day following the conveyance of Marie R. 
Gambino and Anthony B. Gambino of the real estate according to the 
direction of Frank M. Bambino to Mr.and Mrs. Picehi, the said 
Giovannia Piechi and Joe Picchi executed to the Hockford Life Ins. 
Co., a certain mortgage on said premises as security for a loan of 


$4000.00, evidenced by notes maturing on or before five years after 


* NBD 
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date thereof. The notes and mortgages were signed by lr. and Mre, 
Piechi, and said mortgage wad duly acknowledged and recorded in 
Winnebago County. The vroceeds of this loan was paid to Mr. 
and Mre. Picehi by check executed to the Rockford Life Ins. Co., 
which was endoreed by Mr. and iftrs. Piechi to Frank M. Gambino. 
Frank Gambino thereupon used $650.00 of that sum to pay off an 
existing mortgage on the property and to pay a few small claims of 
mechanic's liens on the premises and denosited the balance of 
the money in the bank, This money was later attached by other of 
Gembino's creditors, At the time the said notes and nortgage 
were executed and the money paid consumating the agreement entered 
into between the Rockford Life Insurance Co., and said Picchi, 
all the transactions were handled on behalf of the Rockford Life 
Insurance Co,, by the bookkeeper, The Rockford Life Insurance Co., 
did not demand from Frank M. Gembino any sworn statement ss to 
the amount of the bills for materials used in the corgruction of 
the house on said premises, nor was any waiver of the mechanic's 
lien demanded by them. On a hearing of the case a decree was 
entered in favor of the Skandia Ooal & Lumber Co,, and the Rock- 
ford Life Insurance Co., the appellant, brings the case to this 
court on appeale 

The point relied upon for reversal is: It is the claim of the 

appellant that Glovannia Piechi and Joe Picchi, her husband, were 
the owners; that Frank M. Gambino was the contractor; that the 
appellee Skandia Coal & Lumber Jompany, was a sub-contractor; that 
the Rockford Life Insurance Gc. the snpellant, wes an eneumbrancer 
under the laws of the State of Illinois, and that they sustained 
this relation to eaeh other from the inception of the transaction, 
viz: the date of the contrect, April 18, 1929; that the appellee 
subcontractor, did not maintain its lien pursuant to and under the 


terms of the mechanie's lien act of the State of Illinois. 
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It is not quéstioned but what the eypellees furnished the 
materials end that the same were used in the construction of the 
building. The only question for this court to decide is whether 
under the mechanic's lien law of Illinois, the appellee is an 
original contractor or a sub-contrectori An examination of the 
notice which was served upon the owner of the property would lead 
one to believe that the appellees were sub-contractors, but the 
right of the parties shoudd be determined not by whst the parties 
may term themselves, but on the allegations of the bill for mechan- 
ie's lien and the proof supporting the same. 

In the case of the City of Salem vs. Lane and Bodley, 189 Elles 
593. it was contended thet notice for lien was given on the theory 
that the claimant was a sub-contractor and the court, in passing 
upon the question, say: "Bection 1, of the Act under which the lein 
acerued declares in express terms that a person who contracts with 
the owner of land to furnish material, machinery, etc., to be used 
in erecting buildings on the land or improving the same, shall be 
known as 2 contractor. In the notice vlaced before the City council 
by the defendant in error company relative to the demand for the 
engine, the defendant in error was styled "sub-contractor," and such 
designation is followed in the bill. The true designation of the 
defendant in error denends upon the facts bearing upon the contractual 
relation of the City and Reed & Go. These facts were included in 
the statement, and were, moreover, well known to the council, and 
it covld not have been mibled. The allegations of the bill fully 
disclose the facts the entire transaction much in detail, and that 
the defendent inerror company was a "contracto# within the meaning 
of said Section 1, is this demonstrated. It is not essential 
that the bill for a mechanic's lien shall, in exoress terms, de- 
nominate the complainant therein to be either 2 contractor, or a 
subcontractor, and if the material circumstances of time, place, 


eets and other facts necessary to establish the capacity in which 
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arises the right to the relief, are plainly alleged. The ciags 

of lienors to which 2 compleineant belonged is not to be determined 
from the conclusion of the pleeder, but from the fects alleged on 
which such conclusion rests. When the necessary facts are stated, 
the legal consequences which arise out of the facts need not be 
etsted: nor does the allegation by one party and the denial by 
the other, of a mere legal conelusion, raise an issue. A vleader 
is not concluded by the averment of a legal inference, if such 
infererce is repugnant to the true legal conelusion to be drawn 
from the state of facts alleged in the same pleadings." 

From an examination of the answer and intervening petition of 
the appellee we are of the oninion thet it properly states a cause 
of action for a mechanic's lien for the original contractor and 
that the evidence fully sustains the allegations of the bill; ami 
thet the court properly found that the claim of the apnellee for 
a mechanic's lien was superior to that of the appellant and the 
judgment of the Circuit Court of Winnebago County is hereby affirmed. 


udgment affirmed. 
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STATE OF ILLINOIS, 
SS 
I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


SECOND DISTRICT 


ertify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this = ee ayack 


______in the year of our Lord one thousand nine 
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AT A TERM OF THE APPELBATE CORT, 
A j 
Begun and held at Ottawa, on Tuesday, the seventh day of February in 
the year of our Lord one thousand nine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. JAMES S. BALDWIN, Justice. 
Hon. THOMAS M. JETT, Justice. ¥ | gi 
269 1.4.65 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 


BB 23 1933 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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No. 8576. Ag. No. 43. 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, 4. D, 1932, 


ETHEL McCLARY, Administratrix 
of the Estate of Amel W. McClary, 
Deceased, : 
Appellee, Appeal from the 
Circuit Court of . 
VSe Kankakee County. 
GRAND LODGE BROTHERHOOD OF 
RAILROAD TRAINMEN, 
Apnelilant. 


WOLFE * P. J, 


The appellee is the administratrix of the Estate of Amel , 
MeClary. Said McCleary died after he brought this action against 
the appellant, but before it came to trial. At the close of ail 
of the evidence in the case, the trial court instructed the jury 
to find a verdict in favor of the appellee, and a judgment afor 
$2800.00 was rendered against the appellant. The action is founded 
on a contract of insurance, or beneficiary certificate issued by 
the appellant to McCleary on June 17, 1919. McClary was a railroad 
switchman and a member of the Kankakee Lodge, No. 700, a subordinate 
lodge of the Grand Lodge Brotherhood of Railway Trainmen, the 
appellant. 

On march 25, 1919, McCleary signed an application for a bene- 
ficiary certificate to be issued to him by the appellant. The 
application was furnished by the appellant and it is designated 
as ‘Form 131'; a part of the application isheaded 'Form B. Applies 


cant's Certificate." The applicant's certificate contains answers 
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a 
in the handwriting of the éxXamining physician who recorded the 
answers of McClary in respdnse to the questions in Form Be One 
of the questions and the answer thereto, is: "Have you ever been 
afflicted with any of the following complaints or diseases? In- 
senity, inflamation, or any other disorder of the spine? A. Wo." 
The application also containe instructions to the examining 
physician governing his physical examination of the applicant. The 
findings of the examination are recorded in Form Be, and in Form C., 
which are also a past of the application. The examining physician 
recorded in the application that McClary was normal, and thet he 
idid not have any Gisease or cisoréér which affedted his health. 

In the applicant's certificate it is stated that the applicant adopts 

the enswers made in Forms B, and ¢, as his own, and "admit to be 

materiel, warrant to be true, full and complete and make the basis 

of the contract with said Brotherhood, and in the event any untrue 

or éhcomplete statements or deevexe have been made this contract 

shall be null and void and of no effect.” 

Thereupon a beneficiary certificate was issued to MeClary by 

the appellant entitling him to all the rights, privileges and benefits 

et membershin in the Brotherhood and to pertiéipete alse in the bene= 


ficlary department thereof ta@ the total amount of $2800.00, which 







should be paid to him in the event ofhis total and permanent disability, | 
as defined in section 68 of the Constitution of the Brotherhood. 

The certificate states that it is issued upon the express 
‘Condition that McClary comply with the Constitution, general rules 
and reguistions of the Brotherhood, which, as printed and published 
by the Brotherhood, together with the application for the certificate, 
the medical examination and the certificate constitute the contract 
“between licClary and the Brotherhood, When the certificate was 
delivered to MeClary it had covies of the application and medical 


amination attached to it, and the secretary and treasurer of 
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Lodge No. 700, certified on thse certificate that McClary accepted 
the certificate unon the condition set forth. 

Section 68 of the Constitution of the Brotherhood provides, 
so far as its provisions ere material to this case, thet any benefi- 
clary in goodstanding who shail suffer the complete and permanent 

loss of sight of one or both eyes shall be considered totally and 
permanently disabled, and shall thereby be entitled to receive, 
upon furnishing sufficient end satisfactory proof of such total 
and permanent disability, the full amount of his beneficiary 
certificate, 

Section 69 of said constitution provides that proof of total 
and oermanent disability shall be made by the insured and the 
secretary of the Lodge of which the insured is a member, by promptly 
making statements in writing of such dissbility on the form prescribed 
by the Brotherhood, anduncer seal of the Lodge, which statements 
shall be signed by the president and treasurer of such subordinate 
lodge; that the attending physician shall make a sworn statement 
setting forth the nature and extent of the injury; that these proofs, 
including the beneficiary certificate and all receipts for all dues 
and assessments paid by the member, are to be forwarded to the 
secretary and treasurer of the Grand Lodge of the Brotherhood for 
allowance or rejection of the claim. 

Owing to the efforts of McClary to collect the $2800.00 
under the beneficiary certificate before he brought his action, 
as will hereinafter appear, it should be stated that the constitution 
of the Brotherhood contains a provision permitting the presentation 
of claims not coming within the terms of section 68 of the said 
constitution. Such claims ere designated "benevolent claims" and 
they are provided for in sections 70 and 71 of the constitution. 
Section 70 provides that such claims shall be addressed to the 
benevolence of the Brotherhood and shall in no case be made the 


basis of any legal liability on the port of the Brotherhood. All 
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benevolent claims disapproved by the Beneficiary Board are to be 
reported tothe Board of Insurance at the next annual meeting of 
the Brotherhood for such disposition as the Board of Insurance 
shall deem just and proper. Section 71 provides that a member 
desiring to present a claim under section 70 shall petition his 
lodge in writing upon the form provided by the general secretary 
and treasurer, which petition is to be executed by the member 

and a regular physician showing the condition of the member and 
the basis of his clain. 

On August 27, 1930, McClary petitioned his lodge for the 
allowance of a benevolent claim and the vetition was approved by 
his lodge. The petition contains the certificate of Dr. D. J. O'Lough- 
lin stating that on August 20, 1930, he examined McClary and 
found "an optic atrophy, complete, right eye.! 

MeGlary in the month of September, 1930, filled out the 
blanks required by the Brotherhood as proofs for application for 
a benevolent claim «=s required by sections 70 and 71 of the constis 
tution. Dr. O'Loughlin, claimant's attending physician, stated 
in the proof for MeClary's benevolent claim, "regerding visual - 
efficiency this man has a total loss of right eye and condition 
is permanent." It appears from the report of Dr. O'Loughlin and 
the declaration of McClary for benevolent claim, both of which 
are parts of said proofs, that McClary's disability began on June 
25, 1923, and that he performed no train or yard service after 
that date. 

Notices dated December 4, 1950, were sent to the treasurer 
of Lodge No. 700 and to MicClary containing the information that 
his disability claim had been disapproved by the Beneficiary Board, 
In his notice McClary was further informed that the said action of 
the Beneficiary Board would be reported to the Board @f Insurance 
at the next annual mmeting of the Grand Brotherhood and that if he 


desired might appear before said latter board the last week in 
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January. The reason given in the notice of rejection of the 
benevolent claim was that in the judgment of the beneficiary Board 
the claimant was not totally and permanently disabled according 
to the laws of the Brotherhood, At the annual meeting of the 
Gram Brotherhood held in January, 1931, the action of the Bene- 
ficiary Board Disaporoving the claim of MecClary was sustained 
by the Board of Insurance. It appears from theevidence that 
MeClary appeared before the Board of Insurance at the annual meeting 
of the Brand Brotherhood held in January, 1931. Under date of 
Mareh 9, 1931, the secretary of lodge 700 was informed of the 
action of the Board of Insurance, taken on the claim. 

During the month of December, 1930, after McOlary had re- 
eeived the notice of the Beneficiary Board of the rejection of 
his ctaim by said Board, he told R. K. Robertson, the secretary 
of Lodge 700, that he thought he, McClary had better meke a claim 
against the Brotherhood on account of his back; th-t his army 
discharge would show about his back. 

The first part of May, 1931, McClary consulted 0. J. Cary, 
an attorney, about the rejection of his benevolent claim and Cary 
wrote to the Brotherhood seeking for information about the 
claim. On May 7, 1931, Cary again wrote a letter to the Brother- 
hood stating thet he did not understand why McClary's claim had 
been disallowed; that to satisfy himself as to the facts he had 
had MeClary examined by severtl physicians and the letter states, 
"have tefore us their finding to the effect that, 'this claimant 
is wholly and permanently disabled, suffering from a malady he 
may not outlive; that he is notable to nerform manual labor, nor 
able to earn a livelihood, suffering from an injury: Further, we 
have had him under observation and our adviee is that he goes 
about stooped, crippled, is sick and bodily unable to work.'" 


In this letter Cary also expressed the opinion that McClayy's 
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claim is meritorious and asks the Brotherhood to reconsider its 
decision of Mareh 9, 1931, which, as above shom, was the final 
rejection of the claim by the Boerd of Ineurance, 

So far as can be ascertained from the letters introduced in 
evidence, the general counsel of the Brotherhood replied to Cary's 
letter of May 7, 1931, by letter dated June 29) 1931, This letter 
was not seen by Cary until about Aucust 1, 1931, owing to his 
_ absence from his office. On August 1, 1931, Cary answered the 
letter of June 29, 1931, and stated that it gave him a better 
conception of the contract under which McClery was insured, The 
letter of Cary also stated that McClary had been recently examined 
by several physicians and their revorts showed that he was suffer- 
ing from arthritis of thespine; that the arthritis was permanent 
and pragressive and UecClary totally disabled, The letter also 
stated that two doctors renorted that MeClary was without sight 
in the right eye and the vision badly impaired in his left eye; 
that the reports on McClary's physical condition bring him wholly 
within sections 69 and 70 of the contract and the report on his 
eye-sight brought him wholly within section 68 of the contract, and, 
therefore, lifts his case from the consideration of the benevolent 
side of the contract and he is, therefore, entitled to the payment 
of his insurance at once,and in all events without any consideration 
of the benevolent side whatsoever, 

This letter of Gary's dated August 1, 1931, contained this 
paragraph: "You desire some army information concerning this man 
and I have had him supply me with the discharge papers showing that 
he was in the army three days and discharged way back in June, 1918, 
as then having arthkritis of the spine and was then considered as 
unfit for army service, with the disease a progressive one you can 
understand something of the condition of this man thirteen years 


thereafter. It will be necessary that you return me this army 
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certificate when it shall have served its purpose to you," 

Under date of August 4, 193h, the general counsel of the 
Brotherhood replied to Cary's letter of August 1, and stated 
that certain additional proofs in re clsim of McCleary hed been 
received and that the matter had been referred to the Beneficiary 
Board; that he was retaining a photostatic copy of thearmy dis- 
charges 

Under date of August 14, 1931, R. R. K. Robertson, secretary 
of Lodge 700 received a letter from the Grant Brotherhood which is 
as follows: "This is to advise you thet the Beneficiary Board found 
it necessary to disapprove the benevolent claim of Brother Amel 
W, McClary of your lodge, cancel his beneficiary certifidate and 
order the return of his beneficiary and tuberculosis assessments 
remitted on his account from the date of his admission as Class D 
member, May 1919 to August 1931, on account of misstatements in Form 
131 relative to his vision. This section is in accordance with 
sections 59 and 140 of the Constitution, the former reading as 
follows: ‘If any untrue or incomplete answers shall be made 
in said application, then the certificate issued thereunder and 
said contract shall be absolutely null and void.' I am enclosing 
herewith check No. 023130 in the sum of $483.80 vayable to Amel 
W. MeClary which kindly deliver to him after hé hes signed the 


ee 


enclosed receipt in the presence of a witness, returning the 


voucher to the undersigned, You should not accent any further 


arti 


beneficiary assessments on behalf of Brother MeClary. If he 

desires he may remain in the organization as an honorary member," 
Cary replied to the letter deted August 14, 1931, and 

atated that he had been shown thet letter to Robertson and in which 

it was stated that the Brotherhood had disallowed licOlary's claim 

on the ground that he had mace misstatements concerning his vision 


and that he instructed McClary not to accept the voucher for 
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$4383.80. On August 21, 1931, the secretary and treasurer of the 
Brotherhood wrote to Gary stating that the information furnished 
Robertson was erroneous, "because we stated that the membership of 
this man was cancelled on account of misstatements on his Form 
131 application for beneficiary Certificate relative to his vision, 
and it should have read thet his membership was cancelled relative 
to his having arthritis prior to making application for Beneficiary 
Certificate, ofwhich he made no mention. We believe we have 
conclusive evidence thet he was afflicted with arthritis of the 
spine prior to thet time." 

Qn September 25, 1931, NcSlary filed his declaration in 
the case tefore us. As amended, the declaration alleges that on, 
to-wit, August 31, 1931, licClary suffered permanent disability 
in that he lost the sight of both eyes, "and thereuvon he notified 
the defendant of his said total disability and made setisfactory 
proof thereof to the defendant." During the triel the First Count 
of the declaration was amended by adding to the ellegation just 
quoted the following, "and the defendant waived formal proof of 
permanent disability under the terms of said Benefit Certificate 
and rejected licClary's claim for total and permanent disebility 
on ground other than that said claim was: not made according to 
Benefit Certificate and waived formal proof of claim." 

The Second or additional count, alleges thet McClary kept and 
performed all conditions precedent by him to be performed. 

The anpellant contends thet the trial court erred by refusing 
its peremptory instruction offered at the close of all of theevidence 
in the case because the averment in the declaration of waiver of 
proofs of disability is a conclusion of the pleader, and therefore, 
ineffective. There was no demurrer made to the declaration. It is 
not contended that the declaration is not sufficient to support 


the judgment. ‘The allegation of waiver was inserted at the close 
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of appellee's evidence, and the appellant proceeded with the 
trial and introduced evidence on the merits of the case, The 
objection that the allegetion of waiver is 2 legal conclusion 
cannot be sustained efter verdict. Supreme Lodge K. of Pigng) Sie 


MeLeman, 171 I11., 417; Plankinton v. Gray 63, Fed. 415; Pen- 
rose v. Winter, 135 Cal., 289, 67 Pac. 772; Arizona Eastern R, 
Co., v. Globe Hardware Co. 14 Ariz. 397, 129 Pac, 1104; Louisville, 
ete. R. Co. v. Lawes, 21 Ky 1793, 569. W. 26. 

There is also some criticism made by the anpellant of the 
first count of the declaration because it alleges that McClery made 
satisfactory proofs of his disability and also alleges waiver of 
proofs of disability, on the ground that the allegations sre 
inconsistent or repugnant, We think the objection cannot be urged 
after verdict. -- Wilson ete., Fertilizer 0o., v. Automobile Ins, 
Co., 283 Fed., 501; Stenhenson v. Bankers Life Assoc., 108 Ia. 

637, 79 N. W. 459; German Ins. Co., v. Shader, 68 Neb. 1, 93 
NW 972, 

It is also assigned ss error that the trial court erred in 
giving the peremptory instruction offered by the apnvellese at the 
- Close of all of the evidence. It is urged by the annellant that the 
evidence is conclusive thot MeSlary's answer in his anvlicetion 
for the beneficiary certificate thot he hed never had inflammation 
of disease of the spine is untrue; thot the answer is 2 warranty, 
stated to be true and admitted in the anplication to be material 
to the risk. That therefore, a verdict for the appellant would 
have been prover; at least, the appellant areues the question 
whether MeClary had arthritis of the spine at the time of the 
execution of the anolication for the beneficiary certificaté, under 
the evidence, should have been submitted to the jury as a ouestion 
of fact. 

The proposition of the appellant that if McClary was in fact 


afflicted with arthritis of the spine at the time he signed the 
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application then the certificate was void and appellant hed a right 


to cencel it, although McClary's enswer was innocently made, is 


joe 
ies 
=; 


sustained by the case of Hancock VY. Knights of Security, 5 ill,, 
66. The evidence shows that the doctor whe examined McClery when he 
made application of the certificate was the medical examiner of 

the apvellent; thst licYlary was required to strip for the examination 
ami the doctor gave him a detailed vhysical examinetion. This doctor 


testified that he went over “eClery's spine with palpitation, that 


Hy 


is manipulation with the fingers; thet arthritis of the svine 

would not necessarily be discovered by such examination; thet ar- 
thritis of the snine is an inflamwatory procéss of the articular 
processes between the vertebrae; that the disease is detected 

in the beginning stagee oniy by means of an K-rsy photograph or it 
might be revealed in an microscopic examinetion; that he discovered 


4 


no tenderness nor evidence of spinel trouble es a result of ti 


1) 
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examination. The doctor testified that zrthritis of the spine, 
"night be of years and years duration and a thing that might appear 
to be the result of an arthritis, might be any one of 2a dozen other 
things." McClary was employed as a railroad swit@hman for sbout 
four years after he signed the apolicetion for the certificate, 
His army discharge is dated June 27, 1938, and states that icClary 
was inducted into the service on June 24, 1918, and di: 
"by reason of phyeical disability arthritis of spine.” 

Dr. Roth called as a Witness by the appellec, testified that 
MeClary was blind in the right eye on duly 25, 1931, an? the condition 
permanent. Dr. O'Loughlin, apreliant's witness, testified that he 
examined McClary about August 19, 1950, for the purpose of executing 
the physician's certificate attached to McClary's petition to lodge 
No. 700, for the benevolent claim, and that at that time McClary 
could see objects with his right eye at a distance from him of 


five feet; that he covld see a hand at five feet and count the 
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fingers therson; th=t his left eye was normal. His testimony 
apparentiy contradicted his physician's certificate just referred 
to. However, Dr. O'Loughlin explained that he stated in the phy- 
sician's certificate that McOlary was totally blind in his right 
eye on the basis thet McClary's eyesight was sc defective as to 
cause a total disability preventing him from following his tfade 
as a railroad switehnman, The phyetelauts certificate was intro- 
duced in evidence by the appellee in the first instance and not 
introduced for the purvose of impeaching Dr. O'Loughlin's testi- 
mony on behalf of the appellant. 

From the foregoing summary of the facts appearing in evidence 
we have come to the conclusion that the question whether McClary 


made a false answer in Ais application for the beneficiary 


‘certificete in his reply to the question if he was afflicted with 


inflamation or disease of the spine; and the question whether he 

was blind in his right eye as aileged in the declaration, were 

questions of fact which ghould have been submitted to the jury under 

the pleadings in the case. —- Nyman v. Man. & Mer. Life Ass'n., 

262 I11., 300; Metropolitan Life Ins. Co., vs Moravec 214 Ill., 186, 
It is also contended by the anpvellsnt thet the correspondence 

between the Brotherhood and Cary was inadmissible on theground of a 

variance between the allegetions of the declaration and the proofs. 

We do nottmk that the applicetion and the proofs made by MeClary 

for a benevolent claim have any relevancy on the question of the 

Waiver of proofs required by the constitution of the Brotherhood 

for the filing and prosecution ofa claim under section 68 of the con- 

stitution. However, it seems clear thet the ietter of Cary dated 

August 1, 1931, directed to the Brotherhood «nd in which he 

enclosed the army discharge of McGlary, and in which he also stated 

that the condition of his eyesight brought him within section 68, 


was properly admitted; including the letter dated August 14, 1931, 
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which cancelled McClery's beneficiary certificate, the reply 
thereto, and the letter of August 21, 1931, giving the real eeason 
of the Brotherhood for the cancellation of the certificate, 
Supreme Lodge K. P., v. Gonneliy 185 Ala. 301, 64 Bo. 362; 
Union fraternal League v. Sweeney, 184 Ind. 378, T11 N. 8. 305; 
Fischer v. Suvreme Lodge F & Le H., 19C Mo. A, 606, 176 S.W. 269. 

The appellee attempts to assign cross-errors in his printed 
argument and brief filed in this court. ‘There are no cross errors 
written upon or attached to the record and signed by councel, 
as méquired by rule 12 of this court. Therefore, appellee's 
argument that the court erred in not svarding her interest and 
also erred in admitting MeClary's army discharge has not heen 


‘ 


considered. 


QO 


It is our opinion thet the trial court erred in directing 
@ verdict for thenlaintiff, me the judgment of said court of 


Kankakee Co. is hereby reversed end the cause remanded. 


Reversed end remanded, 
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STATE OF ILLINOIS, | 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. : j 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





_____in the year of our Lord one thousand nine 





hundred and thirty- 





; Clerk of the Appellate Court 
(65027—1M—9-31) <g307 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, day of eo in 





the year of our Lord one thousand ninefhundfed and thirty-three, 

within and for the Second District of the#State of Illinois: 

Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES 5. BALDWIN, Justice. 

Hon. THOMAS M. JETT, Justice. 4a 
269 I.A. 65% 


JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
FEB 2 2 1033 the opinion of the Court was filed in the 
vlerk’s office of said Court, in the words and figures 


following, to-wit: 
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IN THE 
APPELLATE QOURT OF ILLINOIS. 
SECOND DISTRICT. 


October Term A. D., 1931. 


PEOPLE OF THE STATE OF ILLINOIS 


Defendant in Hrror, Appeal from the 
VS. Circuit Court of 
‘Livingston County, 
PERCY B. SULLIVAN, Illinois. 


Plaintiff in Error. 


WOLFE; * * P,. Jd. 


The grand-jury of the Cireuit Court of Livingston County re- 
turned an indéctment against Perey B. Sullivan, Plaintiff in error, 


which is as fohlows: 


| "The grand jurors, chosen, selected, and sworn, in and for the 

| County of Livingston in the name and by the authority of the People 
of the State of Illinois, upon their oaths present that Percy B. 
Sullivan, lete of the County of Livingston and State of Illinois, on 
to-wit: the Twenty-first day of November, in the year of our Lord 

One Thousand Nine Hundred and Twenty-nine, at and in the said County 
of Livingston and State of Illinois aforesaid, knowingly, fraudulently, 
designedly, wilfully, unlawfully and falsely did pretend to Albert 
Rients and Minnie Rients that he, the said Percy B. Sullivan, had 
been sent to the said Albert Rients and Minnie Rients by their banker, 
and he, the said Percy 8. Sullivan, desired to install an electric 
carbide plant in the house of the said Albert Rients and Minnie Rients 
free of charge for demonstrating purposes; that he the said Perey 

| B, Sullivan was not selling anything, and he further falsely pre- 
tended to have a paper which would entitle said Albert Rients and 
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Minnie Rients to certain commissions in the event prospects came 
end looked at ssid demonstrating electric carbide plant after it 

Was installed, and said Perey &. Sullivan further falsely represent- 
ed and stated to the said Albert Rients and Minhie Rients that in 
order to obtain said commissions, it was necessary for the said 
Albert Rients and Minnie Rients to sign a paper which he then had, 
which false pretenses and statements were made by the said Percy 

1 B, Sullivan with the design and for the purpose to induce said 
Albert Rients and “innie Rients to then and there plece, attach, sign 


and affix their signeatures to said paper, and at thetime the said 





Percy B. Suliivan so as aforesaid, made said pretenses, he well knew 
_ Said pretenses to be false, and said Albert Rients and Minnie Rients 
4 ‘ - x 

relying on said false pretenses, and believing them to be true, and 


being deceived thereby were induced by reason thereof mafter the 















making of said false pretenses and false statements, to nlace, attach, 
sien, and affix their signatures to said paper which said paper, 

as the said Percy B. Sullivan well knew, was a promissory note, 
Pbeinc in the following words, letters and figures towit: "5342.50 
Flanagan, Ill., Nov. 21, 1929. Six Months after date, for value 
“received, I promise to pay Standard Light Co., «at the Farmers State 
Bank, Flanagan, Illinois, Three hundred & forty two & 50/100 Dollars 
with interest from date at the rate of 6 per cent per annum, payable 
“semi-annually, and if not paidat maturity, then and thereafter to 

pay interest at the rate of seven per cent per annum, payable semi- 
annually. 

| The makers and endorsers hereof severally waive presentment for 
yment, protest, notice of protest and notice of non-payment of this 
note and further severally anthorize and direct the holder hereof 

at any time to apply any money received or standing for their joint or 
“several credit toward the payment of this note, whether due by its 


terms, or not. Each maker of this note is a principal, and together 


ais 
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with the endorser thereof, severally agrees that no extension of the 
time of payment with or without my knowledge by receipt of interest 
or otherwise, shall release me from the obligation of payment, 

If this note is placed in the hancs of any attorney at iaw for 
 @ollection, either in theordinary course of collection, or by virtue 
of the power herein conferred, I agree to pay an attorney's fee of 
twenty-five dollars and ten per cent, addition on the excess of 
principal and interest over and above $200.00. And in consideration 
of the above indebtedness as a further security therefor, I hereby 
irrevocably make any attorney-at-lLaw my attorney for me and in my name 
to appear in any court of record, in term time or in vacation, at 
any time on or after the date hereof, to waive service of process 


ami confess a judgment on this note in favor of the payee, his 


unpaid, including an attorney's fee of twenty-five dollars and 
ten per cent, additional on the excess of principal and interest over 
and above $200.00, and costs; to agree that no writ or error or 
appeal shall be prosecuted on such judgment, nor any bill in equity 
to interfere therewith; to release ell error in entering such 
judgment or issuing execution thereon, and to consent to im- 
mediate execution on such judgment." 
'P. O. Flanagan, Ill. Albert Rients" 

Ro. 5 . Minnie Rients" 
Due 25141 1950." 

By whieh said false pretenses the said Perey 5, Sullivan did 
then and there knowingly, wilfully, unlawfully, maliciously and 
_fraudulehtly obtain the signatures of the said Albert Rients and 
Minnie Rients to said promissory note, which said signatures fo ob- 
tained as aforesaid, was in the words following, to-wit: Albert 
Rients and Minnie Rients, and that efter the obtaining of said sig- 
natures of said Albert Rients andMinnie Rients said Perey B, Sulli- 


van did obtain from the said Albert Rients and Minnie Rients said 
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written instrument being the said promissory note, end said Albert 
Rients and Minnie Rients did then and there deliver said promissory 
note to the said Percy 8. Sulliven with the signatures of the 

said Albert Rients andiinnie Rients thereto attached as aforesaid; 
thet the seid false pretenses were made by the said Percy B. Ssulli- 
van to Albert Rients and Minnie Rients with the design and purpose 
of cheating and defrauding them, the said Albert Rientes and Minnie 
Rients, and that said Percy B. Sullivan did then and there obtain 
the signatures of said Albert Rients and Minnie Rients, and did 
then and there obtain said instrument to-wit, said promissory note 
with the design and for the purpose of then and there cheating and 
defrauding said Albert Rients and Minnie Rients, whereas in truth 

and in fact as said Perey B. Sulliven well knew, said Perey B. 
Sullivan had not been sent to said Albert Rients and Minnie Rients 
by their banker; that he, the said Percy B. Sullivan, did not desire 
| to install an electric carbide demonstrating plant in the house of 


the said Albert Rients and Minnie Rients free of charge for demon- 













strating purposes; that said paper, which said Fercy B. Sullivan 
requested the ssid Albert Rients and Minnie Rients to sign, did not 
entitle said Albert Rients and Minnie Rients to commissions in the 
event prospects came and looked at said electric carbide cemonstra- 
ting plant, all of which representations the said Perey 8. Sullivan 
well knew at the time he so falsely pretended as aforesaid, were un- 
true and fraudulent, »nd well knew the same to be false, and did 
‘thereby cheat and defraud the said Albert Rients and Minnie Rients, 
contrary to the form of the statute in such case made and provided, 
@nd against the peace and dignity of the same People of the State of 
linois. . 

And the grand Jurors aforesaid, chosen, selected and sworn in 
d for the County of Livingston aforesaid, in the name and by the 


mthority of the People of the State of Illinois aforesaid, upon 
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their oaths aforesaid, do further present that Percy B, Sullivan, 


late of the County of Livingston end the State of Illinois, on, to-wit, 
the twenty-first day of November inthe year of our Lord, one thousand 
nine hundred twenty-nine, at and in the said County of Livingston 

and State of Illinois aforesaid, knowingly, fraudulembly , designedly, 
wilfully, unlawfully and feloniously, and with intent to defraud 


Albert Rients and Minnie Hients, did represent and pretend to them, 


the said Albert Rients and Minnie Rients, that he, the said Percy 


B. Sullivan, desired to install an electric carbide plant in the 
home of the said Albert Rients and Minnie Rients, free of charge 


and for demonstrating purvoses, and that the said Albert Rients and 


Minnie Rients were to receive a certain commission for every prospective 


purchaser who came to examine and look at said electric carbide plant 


as aforesaid, and thet a certain instrument, in writing, which he, 


i 


the said Perey B, Sullivan, had prepared and ready to be executed by 


them, the said Albert Rients and Minnie Rients, was a slip of vaper 


“upon which the said Albert Rients and Minnie Rients would be credited 


With commissions in the event that prospective purchasers came and 


“looked et said demonstrating electric carbide plant as aforesaid; 


“thet slip of paper was to be placed in the benk so that the said 
Albert Rients and Minnie Rients might receive credit for their 

Rotimi ssions thereon, it being then and there understood by and be~ 
tween the said Percy B. Sullivan and the said Albert Rients and Minnie 


% 
‘Rients as aforesaid that he, the said Perey B. Sullivan, would install 


said electric carbide plant in their home as aforesaid, free of 


a 
_—" and for demonstrating purooses, and that the said Albert Rients 


q Minnie Rients were to receive a certain sum for prospective pur- 


“chasers who came to look et and investigate said electric carbide plant 
ow. 


8s eforesaid. By means ofwhich false representation and pretenses 
# 







aforesaid, and the said Albert Hients and Minnie Rients believing 


them to be true, the said Perey B. Sullivan did then end there obtain 
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the names and signatures of them, arid the said Albert Rients anda 

Minnie Rients, to a certain written instrument in the form of a 

promissory note of them, the said Albert Rients and Minnie Rientsk 
purporting to bear dete of No vember swenPieirst in the year of our 
Lord one thousand nine hundred and twenty-nine for the sum of three 
hundred forty-two dollars and fifty cents ($342.50) payable to the 
Standard Light Company, at the Farmers State Bank, Flanagan, Illinois, 
six months after date, for value received, mith interest from date 
et the rate of six per cent per annum, payable semi-annually, and 
if not paid at maturity then and thereafter to pay interest at the 
rete of seven per cent per annum, payable semi-annually; whereas in 
truth and in fact, the said instrument in form of a vromissory note 
as aforesaid, so prepared and made ready by the said Perey B. Sulli- 
' van for the signatures of them, the said Albert Rients and Minnie 
| Rients as aforesaid, was not a slip of paper upon which their conm- 
missions would be endorsed as aforesaid or so that the said Albert 
Rients and Minnie Rients would obtain credit thereon in the manner 
ag aforesaid nor was the same placed in any bank, and saidinstru- 


ment was not a slip of paper which it was then and there understood 










| by and between the said Percy 8, Sullivan and the said Albert Rients 
Bgna Minnie Rietits should be executed; all of which the said Percy B. 
Sullivan then and there well knew, and withthe intention of the said 
Perey B. Sullivan then and there to wrong and defsaud the said Albert 
Hients and innie Rients, contrary to the form of the statute in such 
Pences made and provided, and against the peace and dignity of the 
kame People of the state of Illinois: 

And the Grand Jurors aforesaid, chosen, selected and sworn in 
and for the County of Livingston aforesaid, in the name and by the 
authority of the People of the State of Illinois aforesaid, upon 
their oaths aforesaid, do further present that Perey B. Sullivan, late 


of the County of Livingston and State of Illinois on the twenty-first 
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a 
day of November in the year of our Lord, one thousand nine hundred 
and twenty-nine, at anc in the said County of Livineston and State 
of Illinois as aforesaid, knowingly, frauduletnly, designedly, 
wilfully, unlawfully, and feloniously, and with intent to éefraud 
Albert Rients and Minnie Rients did represent and pretend to them, 
the said Albert Rients and Minnie Rients, that a certsin instru- 
ment in writing which he, thesaid Percy B. Sullivan, then and there 
had prepared and ready to be executed by Albert Rients and Minnie 
Rients, was a slip of paner by which the said Albert Rients and 
Minnie Rients would obtain a certain sum of money as commissions, 
and said commissions as aforesaid were to be credited upon said 
slip of paper, and the said slip of paper as aforesaid, was to be 

| kept in a bank for that purpose, it being then and there understood 

| by and between the said Percy B. gulliven and the said Albert Rients 

_ancd Minnie Rients, that he, the said Percy 8. Sullivan, would install 
an electric carbice plant in the home of the said Albert Rients and 


. 
Minnie Rients, free of charge, for demonstrating »urvoses, thst the 













said Albert Rients and ‘innie Rients wer= to receive a certain sum 
of money as commissions for every prospective purchaser who came 

to exemine and look at the said electric carbide plant as aforesaid. 
By means of which false representations and pretenses as aforesaid, 
the said Albert Rients and Mimie Rients believing them to be 

true, he, the said Perey B. Sullivan did then and there obtain the 
‘names and signatures of the said Albert Rients and Minnie Rients 

to a certain written instrument in the words and figures to-wit: 
$342.50 Flenagan, Ill. Nov. 21, 1929. 
Six months after date, for value received, I vromise to pay Standard 
ight Co., at the Farmers State benk, Flanagan, Illinois, Three 
dred Forty-two and 50/100 Dollars with interest from dete at the 
pate of 6 per cent per annum, payable semi-annually, and if not paid 
maturity, then and thereafter to vay interest at the rate of seven 


r cent per annum, payable semi-annually. 
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nace 

The makers and endorsers hereof severslly waive vresentment 
for payment, protest, notice of protest, and notice of non-payment 
of this note and further severally authorize and direct the holder 
hereof at any time to avply any money received or standing for 
their joint or several credit toward the payment of this note, 


whether due by its terms, or not. Each maker of this note is a 


' principal and together with the endorser thereof, severally agrees 


that no extension of the time of payment with or without my knowledge 
by receipt of interest or otherwise shall release me from the 
obligation of thepvayment. 

If this note is placed in the hands of an attorney at law for 
collection inthe ordinary course of collection, or by virtue of 
the power herein conferred, I agree to pay an attorney's fee 
of twenty-five dollars and ten per cent additional on the excess 
af principal and interest over and above two hundred dollars. And 


in consideration of the above indebtedness as a further security 


therefor, I hereby irrevocably make any attorney at law my attorney 
for me and in my name to appear in any court of record, in term time 


or in vacation at any time on or after the date hereof, to waive 


service of process and confess a judgment on this note in favor of 


the payee, his assigns or the legal holder, for such sum as then 
_ghall appear to be unppid, including an attorney's fee of twenty- 
itive dollars anti ten per cént additional on the excess of principal 
and interest over and above twohundred dollars, and costs; to agree 
that no writ of error or appeal shall be prosecyted on such judgment, 
“mor any bill in equity exhibited to interfere therewith; to release 
all error in entering such judgment or issuing execution thereon; 
and to consent to immediate execution on such judgment." 


SE GN Bg ak Albert Rients, 
‘No. co ° + ° ° se * e e e Minnie Rients. 


. © ° ° . . ° e e e 19 e Ld " 


Whereas, in truth and in fact the said written instrument as 
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aforesaid, so prepared and made ready for the names and signatures 

of the said Albert Rients and Minnie Rients was not a slip of paper 

by which they the said Albert Rients and Minnie Rients would obtain 
commissions for every prospective purchaser who came to examine and 
look at the said electric carbide vlant as aforesaid. Nor was it 

such a slip of paper by which credit could be given of commissions to 
the said Albert Rients and Minnie Rients as aforesaid, nor was said 
slip of peper kept in any bank for such purpose as aforesaid, and 

said slip of paper was not any instrument which was then and there 
understood by and between the said Perey B. Sullivan and the said 
Albert Rients and Minnie Rients should exeante; all of which the 

said Percy B. Sullivan well knew, and with the intention then and there 
to wrong and defraud the said Albert Rients and Minnie Rients, 
contrary to the form of the statute in such case made and provided, 

and against the peace and dignity of the same People of the State 

of Illinois." 


Robert M. Niven, 


States Attorney in and for the County of 
Livingston and State of Illinos," 












Filed Jan 10, 1930. 


To this indictment the defendant, through his attorney, made 
a motion to quash each and everycount of theseme. The court overruled 
the motion to quash the indictment. The jury was empaneled. The case 
tried, and the defendant found guilty and sentenced to pay a fine of 
$1500.00, and to serve nine months in the State Farm at Vandalia. 

The case is brought to this court for review on a writ of error. 

The plaintiff in error by the motion to quash the indictment 
has challenged the sufficiency of thesame, and that is one of the 
Regignnents of error in this court. It is a well settled rule of 
law that an indietment shovld charge the facts specifically and not 
‘by way of recital, so that the defendant will know emactly what 


eharges he has to meet. In the case of the Peovle v. Berman, 316 
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#1 On 
Til., 547, the court in discussing the sufficiency of an indictment 
for the possession of intoxicating liquor say: "This must be shown, 
however, by an averment of facts, and not by inference, argument or 
E by the statement of the legal conclusions, In Guming v. People, 


189 Ill., 165, in discussing a motion to quash en indictment, it is 


seid: “It is not permissible , in vleading to leave a fact necessary 
to be averred to be derived by inference from an allegation of a 
mere conclusion oflaw, All necessary facts should be pleaded with 


reasonathe certainty, and section 6 of division 11 of Criminal Code 


50; MeNair v. People, 89 id. 441; 1 Bishop on Grim Proe, sec. 627; 


| 
has not dispensed with that rule. -- Prichard v. People, 149 clay 
Thompson v. People 96, Ill., 159." 


In a @ivil case, where the rules of pleading are not as strict 














as in criminal cases, it is held to be elementary, following many 
decisions of this court, that the pleader seeking to charge one with 
“liability must state the facts from which such liability results, 

as a conclusion of law, and that a pleading is demurrable which 
states the conclusion of law without stating the facts. (Peonle 

bv. Davis, 112, I1l., 272.) In Wilkinson v. People, 226, I11., 135, 

in discussing a motion to quash an indictment, it is said: "The most 
‘thet can be said in support of the sufficiency of the indictment is 
fihet enough can be gathered from the whole indictment to sustain the 
Monviction. In an indictment thet is not sufficient, as it might 

be in a bill in chancery or a declaration. In eriminal pleading the 

h ghest degree of certainty is always recuired." 

An indictment chargins a def@ndant with the crime of obtaining 
property by felse pretenses should contain the statement or statements 
ade by the defendant in ordefS to obtain money or other property; the 
reliance of the prosecuting witness upon those statements; the obtaining 
of proverty from prosecuting witness; the falsity of the stetement; the 


knowledge that the defendant knew the statement were felse when made, 
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md the intention to defraud by means of the statements made. phe 

Dt énente charged to have been mede by the defendant must be as to 
resent and existing facts and not some future events. 

The first count of the indictment fsils to charge in lansuage 
pecific and certain the ects relied upon to constitute the felse 
wretenses, and is especially defective in thet it does not in positive 
age state thet the statements made by the defendant were in fact 
se. It is our opinion thet the first count of the indictment does 
pot state a cause of action. 

The second count of the indictment, with the exception of the 
harge, that the defendant had desired to install an electric carbide 
plant in the home of theRients, and the certein instrument thet he had 
fith him at the time, were all things that were to be performed in 
he future. In some vleces this instrument in writing is referred to 
"that slip of paper", but it is charged in the indictment thet it 
fas then and there understood by and between Sullivan and the Hients 
that the carbide plant was to be installed, etc., that the slip of 
paper wes to contain an agreement on which certain eredits should be 
slowed the Rients for certain commissions due them for exhibiting 
she light plant after it was installed. In the negative part of this 
: arge the indictment says that this was not a slip of paper which 


lag then and there understood by and between the parties, etc. From 





.n examination of thiscouyt of the indictment we are of the opinion 

hat it is not such a clear and concise charge of the acts complained 

1 that meet the requirements of the law relative to the drawing of 

n indictment. 

The third court of the indictment, in a little different language 
harges the same acts as the first and second counts of the indictment, 
id each of the counts of the indictment and all the criminal acts 

. reed against the defendant relate to some future event to be wie 
— by the parties with the exception of the possession of the 


itten instrument, or slip of paper. 
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13s 
We are of the opinion that this indictment does not in clear 
xd positive language state the fects of theoffense for which the 
fendant stands charged, or as required by law, and the trial 

ou f erred in overruling the defendant's motion to quash the 
dictment. The judgment of the Circuit Court of Livingston County 
, hereby reversed. 


Judgment reversed. 


r. Justice Baldwin took no part in the decision of this case. 
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AT A TERM OF THE APPELLATE COURT, 










feun and held at Ottawa, on Tuesday, the seventh day = February in 
the year of our Lord one thousand nine hundred and thirty-three, 
within and for the Second District of the State of Illinois: 
resent-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. JAMES 8S. BALDWIN, Justice. 

Hon. THOMAS M. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk. 26 G [ A 657 
ry e 


HE. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
. FER 22 1933 the opinion of the Court was filed in the 
blerk’s office of said Court, in the words and figures 


ollowing, to-wit: 




























0. 8493. Ag. No. le 


IN THE 
APPELLATE COURT OF ILLINOTS, 
SECOND DISTRICT 


February Term, A. D. 1932. 


ICGHARD FRANK, 
; Appellant, Appeal from the 
VSe Circuit Court of 

Will County, 
OHANNA GLINNEY, as Executrix Tilinois. 

of the Estate of John Glinney, 

Deceased, 
Appellee. 


“WOLFE * * Pp. J, 


; Richard Frank started suit in the Circuit Court of #i11 County 
"against John Glinney, in which he alleged that he had sustained davagee 
r hen the automobile which he was driving on the highway in said 
county, commonly designated as State Highway, #113, collided with 
the cattle of the defendant. To the original declaration filed 

the defendant intervosed a demurrer, which was sutained by the 
court. 

After leave of court, first hadand obtained, the plaintiff 

: led an amended declaration which is as fohlows: "that on to-wit, 
28th day of September, A. D., 1929, the Plaintiff was then and 
here the owner of and lawfully possessed and operating a certain 
Retox vehicle, to-wit, an automobile then and there propelled bya 
asoline engine upon and along a certain public highway in the 

funty of Will and State of Illinois, to-wit; a State highway 
ommonly known as the Coal City Road, at or near a place, to-wit: 

ne and one half miles west of theintersection of the said Coal 
Road and Illinois State Route Number Four, commonly known 


s the Chicago and St. Louis Road, in the exercise of due care and 
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> owner of a certain cow and it was then and there the duty of the 
d defendant to so manage and control said cow so as not to 

permit the said cow to run upon the public highway and thereby 
endanger the life, limb or property of persons lawfully in the use 
said highway, and the said defendant in this behalf filed to 


keep said cow off of said highway at the time and place aforesaid, 


“and the cow was upon the public highway aforesaid, unattended, 

unrestrained and uncontrolled and as a direct result and in consequence 

thereof, the automobile so owned and operated by the plaintiff as 
aforesaid, then and there ran into the said cow of the defendant 

| whieh was then and there unlawfully upon the highway aforesaid and 

as a direct result and in consequence of thesaid, the plaintiff was 


y 
then and there injured and suffered grect bruises and injuries about 















the head, arms, legs and divers other parts of his body and so remained 
“from hence hitherto, during all of which time the plaintiff suffered 
a great pain in body and mind and will continue to suffer pain in 
‘the future and also by means of the premises the plaintiff was 
Pixreed to and did lay out divers sums of money, amounting to the 

n of Five Hundred Dollars in and sbout attempting to be cured of 
his injuries as eforesaid, and that certain of said injuries so 
Reaetained by the pH#aintiff are of a permanent nature; and thet the 

: intiff did further suffer the total loss of his sutomobile, to- 
wit; of the sum of Three Hundred Dollars by means of the premises. 
the damage of the plaintiff in the sum of Ten Thousand Dollers, 
md, therefore, he brings his svit." 

fo this declaration the defendant interposes 2 plea of general 
issue. 

: After the case was at issue, John Glinney died, and Johanna 
linney , as executrix under the last will and testament of John 


linney, deceased, was substituted as party defendant. The case 
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went to trial before a jurywhich found the defendant 'not guilty'. 
A motion for a new trial was overruled and the case brought to this 
court on appeal. 

The points relied upon by the appellant for a reversal of the 
judgment in this case are: Fir-t - Thet the trial court erred in 
overruling plaintiff's motion for a new trial. Second —- Theat the 
verdict is against the manifest weight of the evidence. Third - 

That the court erred in giving the jury improper instructions at the 
reauest ofthe defendant. 

An examination of the record discloses that the hard road on 
which the accident occurred is the usual width of a paved road, 
being eighteen feet wide; that said road had been recently completed 
and that the shoulders were not fully settled; that while the plain- 
tiff was driving his automobile on said roed his car collided with 
a cow, on said pavement, that was owned by the defendant, and the 
plaintiff was injured. 

Appellant testified that he was driving his car at a rate of 
speed of approximately 35 miles per hour; that he did not see the 
Cattle on the road until he was within a distance of approximately 
eighteen feet of them, and that he could not avoid striking the cow 
and injuring himself and his automobile. He was the only witness 
that testified in behalf of himself relative as to how the accident 
occurred. He denied thet anybody had charge of the cattle, but did 
gay that he paw a man on horse-back just sbout the time the accident 
occurred. Appellant also testified thet the lichts on his car were 
in good order and burning prichtly. 

Frank Glinney, a son of John Glinney, deceased, testified that 
he was in charge of the cattle in question and was driving them 
eastward on the hard-road at the time thet the accidént occurred; 


that some of the cows were on the concrete and some on the curb; 








that he was riding on horseback while driving the cattle; that he 
3 first noticed a car coming when it was about forty rods up the 
road; that the car was coming very fast; that he got off of his 
ss and waved hig hat at the man driving the car but the car 
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"tablished by three other witnesses. Two of them were farmers living 
“in the vicinity of where the accident occurred. 
The appellant is corroborated by other witnesses, who testified 
. hat the headlights were burning brightly; that he could see at least 
— 200-feet ahead of his car and clear ecross the road. These same 
"witnesses, however, contradicted him with regard to the rate of speed 
grat he was driving. Two of the witnesses testified that the 
appellant was going "awfully fast"; the other witness swore that in 
his opinion the automobile was being driven between 50 and 60 miles per 
hour just prior to the time the eccident occurred. 

The plaintiff in his declaration charges that the defendant was 
negligent in allowétig the cattle to run and be upon the hard-rosad un- 


attended, unrestrained and uncontrolled, It is incwnbent unon him 





to prove these allegations by the greater weight of the evidence. 

He cannot at the time of the trial prove any other nor different case 
of negligence than that relied upon in his declaration. In the case 
of Buckley v. Mandel Bros., 333 Iii., 368, the court, in passing upon 
this question say: “When the plaintiff sets out in his declaration 
the negligent acts of the defendant relied on as a basis for a re=- 


oS 


covery, he must establish those negligent acts, and cannot recover 


bs reason of negligent acts of the defendant not averred in the 
@claration as e ground of recovery even though the acts proven 
ghow the defendant was guilty of negligence whieh cause the injury." 
? The jury by their verdict has said that the plaintiff has 
niled in such proof. The appellant now insists thet the finding 
the jury is contrary to the weight of the evidence. Unless an 


examination of the record discloses that this verdict is manifestly 


gainst the weight of the évidence, or unless there is other error 
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m the case, this court would not be justified in setting aside 
he verdict. 
The appellant complains thst the court erred in giving certain 
istructions to the jury in which they claim thet the instructions 
in effect direct a vereict and that the court omitted certain facts 
het should heve been included in such instructions. ‘Je have examined 
hese instructions with this criticism in mind and we are not pre- 
ared to say that the jury has been in any way mininformed or misled 
the instruction defining the law of the cage given on the part 
the appellee, but taking the instructions as a whole it is our 
opinion thet the jury was fairly instructed. 
7 After en examination of the record we are of the opinion that 
he evidence shows that the esttle of the defendant were not upon 
he road in cuestion unattended, unrestrained and uncontrolled, but 
were being driven along the road fromthe pasture to the home of the 
defendant by his son Frank Glinney end the jury properly found the 
efendant ‘not guilty’. 

The judgment of the circuit court of Vill County should be 
is hereby affirmed. 


Judgment effirmed. 
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STATE OF ILLINOIS, 
ss 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa, this day of 


in the year of our Lord one thousand nine 
hundred and thirty- 








BY Clerk of the Appellate Court 
M—9-31) «S307 
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No. 8528. AG&e : No. 20. 


IN THE 


APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
May Term, A. D., 1932. 


EVERETTL. BEAL, as Trustee under 
the Last Will and Testament of 
Gustavus Bruington, Deceased, 

Appellee, 


VSs 


FRANCES MARIE CLOUGH, as Guardian 


of the Estates of Frances Isabelle Appeal frou the 
Bruington and Gustavus Hdward Bruington; Circuit Court of 
and Frances Isabelle Bruington and Gustavus Warren County, 
Edvard Bruington, Illinois 


Defendents, 
FRANCES MARIE CLOUGH, as Guardian of the 
Estates of Frances Isabelle Bruington 
and Gustavus Edward Bruington; and 


Frances Isabelle Bruington, 
Avpellants, 


WOLFE * * PB. J. 


Everett L. Beal 2s trustee under the Last ill and Testament 
of Gustavus Bruington, deceased, instituted a suit in Chancery in 
the Circuit Court of Warren County, Illinois, against Frances Marie 
Clough, as guardian of the estates of frances Isabelle Bruingcton 
and Gustavus Edward Bruinston, minors, and against said minors 
individually. The purpose of said suit was to have the court 
direct the trustee to accept a deed for certain land, commonly 
Called the Shaw land, on which the trustee had loaned funds of 
the said minors. The bill alleges that Gustavus Bruington died 
August 29, 1929, and left his Last Will and Testament, which 
Was duly pro ted in the County Court of Warren Sounty. Theat the 
estate was fully settléd, and monies to the amount of $54,806.33 
Was paid to the said Everett L. Beal as trustee under said Will. 
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The bill also set forth that said Everett Beal. accented said trust 
and has paid the income annually to the cuardian of the grand 
children of said Guatavus Bruington as vrovided in said Will. 
Thebill also alleges that the trustee had attached to said bill 

a report of his acts and doings from the time of his appointment 
as such trustee down to the present time. The bill sets forth 

in detail whet the trustee had done relative to the partitioning 
of certain lands and the management of the lands of the cestui 
Que trust. 

The bill further alleges that the Will of Gustavus Bruington 
did not require the trustee to give any bond, nor did it waive 
the givine of a bond; thst the complainant has never given a 
bond as such trustee; that the guardian of the beneficiaries 
hag demanded that the complainant give a bond and the complainant 
is willing to give such bond if paid for out of the trust estates 
The bill prays for a guardian 26 litem to be appointed for the 
minors. That the trustee be authorized to take charge of the 
land in question; that the court approve his report as trustee 
and fix the amount of the bond to be given, and prays for general 
relief including the payment of costs of the suit and reasonable 
solicitor's fees out of the trust estate, Attached to the 
bill was a copy of the Will of Gustavus Bruingtons. 

The defendants were all residents of California and were 
served by publication and mail, frenees Isabelle Bruington, one 
ef the grandchildren of the testator at the time of the suit, had 
arrived at the age of eighteen years and filed an answer jointly 
with her mother, Frances Marie Clough as guardian. They admit 
the death of the decedent and statement of his heirship and 
probate of his Will anc partition of his real estate and acceptance 
of the trust. ‘The defendants deny that the complainant had 


rendered accounts of the condition of the trust, but admit that 
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es 
certain monies had been received from the trustee for the support 
and maintenance of the beneficiaries; but allege that they have 
no information as to whether they have received all of the trust 
income. They neither admit nor deny thet it would be for the 
best interest of the trust to accept title to the Shaw land, 
They call for strict proof of the allegations of the bill not 
admitted by the answer, and pray that the trustee be required to 
make a full report of the trust estate. 

The wase was referred to a specisl master in chancery to 
hear the evidence and report to the court his conclusions of law 
ae facts. fra ovidense was heard and the re reported that 
the trustee had made a full and complete report of his acts and 
doings; that it was for the best interest of the trust that 
the trustee accept the deed to the land in question; thet a reason- 
able fee for the trustee for handling the estate would be $600.00, 
which amount the trustee had charged against the estate in his 
report. 

The special master further reported that the expenditure of 
$1418.75 from the cornus of the estate to pay the last iliness 
end funeral expenses of Marte Adeline Beuington was not a proper 
charge against the estate, and that the same should be charged 
against the trustee personally. 

Objections were filed to this report, which were overruled 
by the master and by agreement of the parties and permission of 
the court said objections were to stand in the circuit court as 
exceptions to said report. At the hearing upon the exceptions 
before the court the same were overruled and the master's report 
approved. At the same time testimony was heard as to reasonable 
solicitor's fees and guardian ad litem fees. No objection was 
made to the allowance of ‘150.00 as guardian ad litem fee. The 


solicitor for the complainant, after detailing the services he 
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rendered, asked for a fee of $1500.00. Two members of the Warren 
County bar testified that such fee was reasonable. The only 
evidence offered by the defendants was the schedule of fees at 
the Warren County ber. The question of solicitor's fees was 
taken under advisement by-the court and later held to be reasonable 
for the services that he rendered the estate, To this decree the 
complainant excepted and prayed an appeal to this court es to 
that part of the decree disallowing the $1418.78. The defendants, 
Frances Marie Clough as guardian ad litem, and Frances Isabelle 
Bruington, excepted generally to the decree and jointly and 
severally prayed an appeal to this court. 

While there are twelve different assignment of error, they 
can be classified in three items, The first is the disallowing 
of the $1418.78 item and charging that personally against the 
trustee; thst allowance of what is claimed to be an etessive 
and unreasonable compensation to the trustee; the allowance 
alleged to be excessive and unreasonable solicitor's fees. 

The trustee in meking his payment of the money to the minor 
children of the testator did not divide it into one-thirds, 
but paid it in a lump sum to the guardian, and the guardian, so 
far as the evidence in this case discloses, used her best judgment 
in the expenditure of the money, Marie Adeline Bruington, one of 
the beneificiaries in the trust estate, was an infant which was 
normal neither mentally nor physically, and large sums of money 
had been expended for her care by the guerdian, The said child died 
in January, 1930. There were remaining unpaid bills for the 
child's last illness, including medical attention and funeral 
expenses amounting to $1418.78. At the time of the death of this 
child the guardian had no funds on hand with which to pay these 
bills, and the trustee had no income from the estate on hand from 


which he could advance this amount. The cusrdian requested the 
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trustee to pay these bills out of the corpus of the trust estate, 
The trustee paid these bills out of the corpus of the estaté and 
took back from the guardian individually and as guardianand from 
the two remaining beneficiaries an indemnity agreement in which 
they agreed to save the trustee harmless from any personal lability 
by reason of his advancing this amount of money from the corpus 
of this estate, It is this item that is in dispute,-.and the 
court held that the trustee should be personally liable therefor, 
In deciding this question it is necessary for the court to construe 
the Fourth paragraph of the Will of Gustavus Bruington, deceased, 
which is as follows: "All the rest, residue andremainder of my 
personal property of whatsoever nature I direct, shall by my said 
Executor, be converted into cash, and the one-third vart of the 
proceeds thereof paid by my said Executor to my said wife, Frances 
Marie Bruington, and the remaining two-third part of said pro- 
ceeds of said personal property shall be held and retained by my 
said executor, In TRUST, for the following purposes, to-wit: 

"To keep the same safely invested in note or notes, secured 
by real estate mortgage or mortgages, at the prevailing rate of 
interest and after deducting his costs and reasonable charges in 
managing said trust, to annually vay over for the maintenance, 
education and benefit of my children living at my death or born 
afterwards, or the survivor or survivors thereof, the net annual 
income defived therefrom for a period of twenty-one years from and 
after my death, and my said Executor may either himself apply the 
same for the uses last aforesaid, or may pay the same to the mother 
Or guardian or guardians of such child or children for the ourposes 
aforesaid, without seeing to the application thereof; and in the 
event of the desth of either or any of my said children prior to 
my death, or at any time prior to twenty-one years after my death 
leaving thild or children surviving, then such child or children 


of such deceased child of mine shall take and be entitled hereunder — 
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to such part of the net income 2s sforesaid as such chilé would 
be entitled to had she survived. And from and immediately after 
twenty-one years from the date of my death, the principal sum of 
said trust fund, together with any sccumulated interest of the 
income remaining in the hands of seid Executor and Trustee, shall, 
by my said Executor and Trustee be vaid over to my said children, 
share and share alike, And in the event of the death of either or 
any of my said children prior to the date fixed for distribution 
herein, leaving child or children surviving, I direct thet the 
share of such child so dying as aforesaid would have received had 
ehe or he survivied the period of twenty-one years as eforesaid, 
ghall be naid over by my said Executor and Trustee to such child 
or children her or him surviving, share and share alike; and 

in the event such child of mine die within said time leaving no 
child or ehildren her or him surviving, then the whole of said 
trust fund with any accumulated interest thereon remaining inthe 
hends of my said Executor and Trustee shall be paid over to my 
surviving children at said time and the children then living of 
such of my children as shall be then dead, in equal share as be= 
tween brothers and sisters, but so that the children of any 

ehild so dying shall take kotwewn them only the share which their 
parent would have taken ifliving." 

In the early case of the Illinois Land and Loan Company vs, 
Bonner, 75 1G. , pe 315, the court laid down 2 rule of law that 
hes been adhered to in our courts in many of our -djudicated cases, 
which says: “Where the testator, in the disposition of his pro- 
perty, overlooks = varticular event, which, had it occurred to him, 
he wouhd in all probability heve provided against, the court will 
not rectify the omission by implying or inserting the necessary 
clause, conceiving it would be too much like making a will for the 


testator, rather than construing that already mode. It is a well 
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oe 
settled rule that the testator's intention in making 2 will must 
be determined by the language used in the will end surrounding 
circumstances cannot be resorted to for the puroose of importing 
into that will any intention not expressed therein.! - Foss vss 
State Bank & Trust Co., 543 I1]l., 94. - The object of construing 
a will is to give effect to the intention of the testator where 


££ 


that intention is not in violation of some rule of law or public 
policy, and the intention must be determined from the language 

of the will itself end not from any conjecture that the testator 
used the language to express an intention or meaning he had in 

mind , but which he did not express in the will." - Gruner vs. Rice, 
533 Iil., 112, 

Couneel for appellant relied largely on the case of Longworth 
vs. Riges, 123 Ill., 258, as supporting their contention that the 
trustee hes a right to vay the last illness and funeral expense 
from the corpus of the estate. In the case of Jones vs. Jones, 

172 I11., 472, the Longworth vs.Riges case is discussed and the 
reason for the court so holding in the Longworth case are exolained. 
In our opinion the lenguage of the Bruington will is not controlled 
by the cases cited for the appellants. 

When Gustavus Bruington by his Last Vill and Testament author- 
ized his trustee to pay the net annual income derivea from his 
estate to his children for a term of twenty-one years, and then 
@irected him what to do with the corpus of the estate, he in our 
Opinion indicated @ Clear intention that thenet annual income 
fron his estaté should be used for the care and maintenance of 
hie ereand-children and the court properly found that said amount 
of $1488.78 wes not a proper charge against the corpus of the 
estate, but should be a charge against Everett Beal personally. 

There ig no dispute but thet the trustee should be allowed 


 feasonable fees for his services which he has rendered the trust 
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estate. The only question is: Was 3600.00 a reasonable fee to 
be allowed for such service. fIvidence was heard in the County 
Court and upon thet evidence and his own personal knowledge of 
the effairs, the court allowed $600.00 as being e reasonable 
fee for such service, There is no dispute as to the legality of 
allowing a reasonable attorney's fees for the service which was 
rendered for the trustee of the trust estate. The only question 
is: Ya the $1500.00 sllowed unreasonable and exorbitant? The 
court before fixing this fee heard two reputable witnesses, 
members of the Warren County bar, and on their testimony and his 
own knowledge, he has fixed thet fee at $1500.00. It is our 
opinion that the trustee's fee and also the attorney's fee are 
extremely liberal for the services that were performed, but we 
eannot say they are exorbitant, - that this court would be justi- 
fied in reversing this case on that question. 

We find no reversible error in this case and the decree of 
the Circuit Court of Warren County is hereby affirmed, 


Judgement affirmed, 
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STATE OF ILLINOIS, 
"SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
or said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
ertify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
f record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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P, W. BAUMAN, 5 
Appellee, 
BURICIPAL COURT 
Ve 
Se Te Te GORPORATION, a Corporation, QF BRICAGG. 
) 
Appellant. } = 
Opinion filed March 8, 1933 a 69 ) Lethe oO 2 % 


MRe JUSTICE HEBEL UELIVEARO THE GrIRION OF THR coURT, 

An appeal was perfected te this court by the defendant 
from a final order entered in the wunicipal Court of Ghicago on a 
finding overruling the defendant's motion to vaeate and set aside 
a judgment against the defendant upon a finding for the plaiatiff 
in the sum of (1,005. 

The pisintiff's statement of claim is in trover end alleges 
in part thet on April 19, 1932, the plaintiff wae cossessed of a Hash 
e@dan of the value of 71,090, and being so possessed the plaintiff 
lost seid chattel when it esme inte the defendant's possession by 
finding, and the defendent sonverted and disposed ef ssid chattel, 

The defendant filed its sffidevit of merits, wherein the 
defendant deniee that on the 19th day of Aprii, 1832, the plaintiff 
was lawfully possessed of « certain Hash aedan sutomobdile of the 
value of 71,090, and denies that the plaintiff lost ssid chattel and 
that the chattel came into the defendent'« pessession and was by it 
converted to its own use. 

On June 20, 1952, the cause came on in regular oeurse for 
trial, and the defendant not being present, the court, without a 
jury, after hearing the evidence, found the defendant guilty end 
assessed plaintiff's dauages in the sum of (1,000 in tort, and entered 
judgment in thet amount for the plaintiff. 

Om duly 1, 1932, the court overruled the defendant's motion 
to vwaoate this ex parte order of June 36, 1933, and the defendant, 
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in order to perfect ite appesl, filed «a transeript of the record 
eontsining a bill of exceptions, te which was attached a certain 
purperted certificnte signed by the Judge presiding at the trisl. 

The bill of exoeptions, upon sotion of the plaintiff, was stricken by 
this court for esnt ef a proper certifioate signed by the trial 

judge, certifying that the transeript of record is » correct statenent 
of all of the facta and proceedings, and ef all cuestions ef lew 
involved in ssid exse, and the decisions of the Court woon ell such 
questions of law. 

The defendant as the relator theresfter filed its petition 
for a writ of mandamus in aid of the preceeding now vending in this 
eourt, wherein Ff. B. Beuman was the plaintiff and ¢. I. tT. Sornoration 
was s defendant, praying for the igsusnee of « writ of mandamus 
coumanding John H. Lyle, a judge of the Municipal Court of Vhieageo, 
te attach a certificate in the form set forth in the petition sand 
attaoh hig signature as the judge presiding in the Municipel Court in 
the cause now pending here on sonal. 

Thia petition was answered by the respondent Jehn H. Lyle, 

a judge of the Munieipnl Sourt of Chieage, and was demurred to by 
the relator. 

In an opinion filed by this court in the mandemus proceeding 
we held that the time for signing and attaching « certificate by the 
respondent had long expired, and that by the issuance of the writ this 
eourt would compel respondent to sign and order filed «a different 
eertifieate attached te the bill of exceptions from thet filed with 
the Slerk of the Municipal Court of Chicago, and accordingly the 
relator's demurrer to the respondent's anewer was overruled and the 
iseuance of 2 writ of mandsmis denied. 

In the consideration of the pending appeal we have before 
us only the common law record, from which it appesrs that the 
pending apyesl is from an order of the triai court denying the 
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defendant's motion to vacate the judgment entered thereing and 
inasmuch as no bill of exceptions appenrs in the record, this 
Sourt will presume that this order wes properly entered by the 

 $Fiai court. the record as it now stands ia not questioned in any 
other respect, and the order denying the defendant's motion to 
waeate ig accordingly affirmed. 
OROER AYVIRUED. 


WILSOd, Pad. AWD HALL, ds GONCUH, 
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Wh, JUOTICE O'CURNOR PELIVERND {HE GPINIGN OF THE COURT, 


Plaintiff wrought suit agsinet defendant te reeever 
$606.21 whieh he alaimed te be due Aim fer selling gageline for 
defendant, ‘here was @ trial before the caurt and a finding and 
Judgment in plaintiff's fever for the amount of hie olaia, and 
the defendant appeala, 

The reoord discloses that om March 1, 1990, plaintiff 
as landlord leased te defendant as tenant a certain plece of 
Yeal estate on whieh pleintiff was eondueting a gae filling sta. 
tion loceted at 1416 Fest $Stn street, The oerled covered war 
from Barenh 1, 1930, to Barch 1, 1935, ond the rental $1200 per 
annum, payable in monthly inetaliaents at the ena of each month, 
The lease provided that the tennant might terminate the lease by 
giving plaintiff landlord %) days notice. There are other pre- 
visions that are not material to a disposition of the ease, 

At the same time the parties entered inte sn agreement 
whereby plaintiff was to sell the gasoline, ete., of def ondant 
at the station, for which be wee tc be paid a commission of 2h 
cents a cullon, and if the sales exceeded 1,000 gallons a month 
plaintiff was to reerive an additiomal commiesion of 14 cente a 
allen. ‘There vase no tere of employment mentioned in the con 
tract exeent that Lt provided that plaintify would give his 
exclusive time to the work and would operate the service station 


"in complianee with the rules and regulations of first part 
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Geferdant) in «a manner satisfactory to and at the will of said 
firet party.” #luintiti entered upon the perfermanee of hia duties. 
Mareh 9, 1931, defendant wrote plaintiff a letter in whieh it 
atated that due to the recént drep of the price of gascline 1t wae 
neceseary for defendant to reduce plaintiff's commiseion 1 sent, 
per galion and that this reduetion would net otherwise affeet the 
euployment agreewent or the iease, There was other correspondences 
between the parties, and Hay 1, 1951, defendant wrote p.aintiff, 
and among ether things stated, “please be informed that effective 
Bay @nd, 1931, we are cancelling Authorized Agents Agreement new 
in effect with you. Effective Yay 4, 1941, and until furtrer 
notice, the following commissions will be yeid te you. 


"3 ¢ per gallon on Deep Keek Gaseiine 
Bie per gailen on Kant Noek Ethyl Gasoline.” 


Bay Sth following plaintiff'a couneel wrote the defendant 
m letter stating that the defendant wae witheut sutherity to cancel 
the eaployment agreement without alse eancelling the lease. There- 
after plaintiff continued te operate the station but was paid the 
reduced eosmiasions, an mentioned in defendant's 1 tter of Say lst. 
Afterwarde claintiff breught thie auit te recever the balance of the 
commissions which he claimed to be due Sim under the empleyment 
agreement. 

fhe defeniant admitted that it owed plaintiff 9118.08, The 
eeurt held that the employment contract could net be cancelled 
without the lease aleo being canealled, and rendered jucgment for 
plaintiff fer the emount of hie claim. 

fhe ewployment agreement and the lease were in one 4eeu-9 
ment. ‘they were both executed by the parties at the same time and 
must therefore, under a *#li-recognized rule of construction, be 


construed together, The provieion in the enployaent agreement 


which provided that plaintiff sheuld give his exolusive time and 
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attention to the buginesa ané that ne sheuld operate the service 
station “in compliance with the rules and regulationa of firet 
party in a manner satisfactory to and at the will of said firet 
party,” doee not refer to a period of time plaintiif ie employed, 
but refere only te the fact that plaintiff aust conduct the sere 
vicecstation according io the rules and regulations of the defende 
ant as it may eee fit to wake rules and regulations. in thie view 
of the agreesent, the periscd of time of the employment var net 
fixed. But when it appeare toat at the came time and as a part ef 
the same document plaintiff was leasing the presises fur a veried 
of five years (which might be terminated by tue defendant giving 
BO daya notice) we think it appears that plaintiff theught he was 
being empleyed for the same peries of time, eubjeet to termination 
under the same conditions, ac that mentioned im the lease. Here 
Plaintiff wae the landlord and the employee, and it ia ust te be 
presumed that he would lease the premises Ter a peried of five 
years and at the same time be employed by defendant to operate the 
filiing station witheut any fixed period of time. Seresver, any 
ambiguity in the agreement and lease wiieh were srepared by dee 
fendant must be construed wost strongly sageinet it. Conetruing the 
agreement and lease together, the judgment ¢c? the Gunicipal court 


of Chicags must be affirmed, 
AFVI REED, 


SeSurely, #. ¢7,, and Hatehett, J., concur, 
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BR, JUSTICE O'COMBKOR DELIVERED THE OPINION OF THE COURT, 


By thie appeal the defendant seeks te reverse an order en- 





tered in the Cireuilt court of Cook eounty inereasing the temporary 

alimony he was decreed to pay complainant frem 7180 a menth ta $350 
@ month and sm ellowanee of $1200 ae and for geamlainant's eoliei- 

torea' fees. 

The record discloses that Kevember 11, 1919, vempiainant 
filed her amended bill ef semplaint proving that defendant be ¢gome~ 
pelle to make proper and suitable srevisian for the senareate maine 
tenance of complainant acearding te etatute, The aharge in the 
bill was that the defendant had willfully deserted covpleinant 
June 7, 1915, without eause, Defendant filed excentians te the 
amended bill, whien have never been diaposed of, and obviously ne 
hearing of the cause has ever been had, Oetober #7, 1919, compiaine 
ant petitioned for the allewance ef temporary alimeny and esoliciters’ 
fees; the matter was referred te a master in chancery whe filed hie 
report March 25, 1970. He recommended that an allowance of D180 e@ 
month be made and the further sum of J1976 se en¢ for complainant's 
solicitors' fees, That erder wae in full feree and effret and dee 
fendant made all paywente required of Sim by the order, 

Mareh 30, 1932, complainant filed her ypotition praying that 
her allowance be increased frem $150 « month to $200 = month untit 
defendant shall have arrived at the age of sixty years, which will 
be abeut two years henoe, and that thereatter the allowanee be ine 


ereased to $1200 ao month. She alse prayed for the allowance of 
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solicitors’ fees. Defendant filed an affidavit in the nature of a 
reply to the petition and it was stipulated that defendant would, 
if present, testify to the facts set up in hie affidewit, ‘There 
was a hearing before the chaneellor an4 an order inereasing the 
monthly sllewance and the aliowance of soliciters' fees as above 
atated, 

The reagon for the increased aliewance was that December 21, 
1931, defendant's mother died, as a result ef which considerable 
property came to defendant. There was some sententian on the trial 
and some argument in the brief as to the amount of income defendant 
will reeeive, hie eounsel taking the poeition that until the #ill 
ef defeniant's mether is probated he will net receive eeartain 
moneys provided in the mother's will and in a trust established by 
her in 1918. Sut we think this point is not of importance here 
beeause on the hearing it was stipulated by counsel for defendant 
that defendant's annual income from the time of the hearing until 
defendant reaches the aye of sixty will be $17,775. A general rule 
fiaing the amount of alinony in euch cagee has been lsid down by our 
Supreme court in Harding vy. Harding, 144 111. 533; Cooper v, Cooner, 
1865 111. 163, and other cases. And while it is held that no hard 
and faet rule can be made to fii oll cases, yet, as & general propo- 
sition the joint income ef the husband and wife will be considered 
a8 well as the ages and conditions im Life ef the parties, their 
ability to care for themselves, and other circumstances may be 
shewn in fixing the amount of the allowance, 

In the Harding case (144 111. 643) it is amid (pp. 809-601): 
*“'fhe ordinary rule of temporary alimomy is tc silow the wife about 
one-fifth of the joint income, deducting of course the ineote from 
the wife's separate estate.*"’* This is regarded as a fair mediun, 
though the prepertion will vary, *** aececerdin, to circumstances. ' 


a*® the amount allowed by the cowrts is by no means uniformly in 
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the proportion indicated by the textewriters, it will be found 
that it varies from s sum sufficient te meet the actual wants and 
necessities of the wife in some cases, to a third or even o helf 
of the income of the husband, **# If the ineome of the wife be 
sufficient te suitably euppert her, there will ordinarily exist 
no reason for making an aliowanece fer that purpess. But if the 
inceme of the wife be ineulrficient, and that of the hushand be 
ample, equitable considerations and the weight ef authority re- 
quire *** that suek a sum ehculd be sliewad from the husband's ine 
come as wili, when added to Aer own, erable the wife te live cone 
fortably pending the litigation in the etation im life to which 
he has aceuetomed her,” 
in the instant case the wile has ne income of her own. And 
the report of the master to when the matter wae referrred originally 
in 1919 stated that if the defendant's income should be inereaged, such 
ae it new is, the wife's allewenece might well be increased te $356 
@month. We think the allowance by the echaneellor was within the 
rule announesed in the sautnheritiesa, and it must therefore stand, 
Compinint is aleo made of the allowsanee ef 71200 to the 
complainant as and for her eoliciters' fees, Counsel for defendant 
and one of hia asseciates testified in considerable detail af to the 
services performed in and about the maticr, ani the teetimony ia to 
the effect that batwegn 90 und 95 hours were employed by counsel 
in the investigation, preparation and triai of the case, and that 
such services were reasonably worth $100 a day for a day of six 
hours, the total amount shown by the testisony being $1900, Re 
evidence was offered by defendant on this question. As stated, the 
court allowed $1200. We have considered all the evidence in the 
record om this point as weil as the argument made by eouneel for the 
defendent, and while ne herd and fast rule can be laid down in such 


eases, we are unable to say that the allowance of the ehaneelier 
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Wan 8© excessive a2 to warrant interference an our part, 
The ordar of the Cirsuit court of Cack enunty ta 


affireed, 
APPYISHED, 


HeSurely, >. J., amd Matehett, ., eoneur. 
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BR, JUSTICE O'CORLGR DELIVRAMD THA GPIRIOR CF TAR COURT. 
Pisintis? breught an action aceinst the defendant te ren 
) 


cover 910,000 which he elaims to have given defaident, whe is a 
practicing lawyer of thicage, te invest for plwuintiff in stock 

of a eorveration wiles was then being organised, provided the 
defendant should first obtain s steatenent in eriting skewing the 
financial senditieon end Aistery of the partnership being Lneorper- 
ated, an4d alleging that defendant neglected te ebtain sueh financial 
Statement and that the steek purchased with the $20,000 was ef ne 
vaiue. 

The declaration as amended was in fine eounts, to which the 
defendant filed the general issue and netice of special defences, 
there wae a jury trial and on January 7, 1932, a verdiet for $500 
im plaintiff's favor. Afterrard defendant's motien for a new trial 


Was aliewed sod on April 6, 1952, plisintiff by leave of court filed 


ee 


twe additional counts, one of which was in trover and the other 
charged that the defendant had wrongfully converted the $10,006 te 
hie own use. There wae another jury trial and a verdict and judge 
ment in defendant's faver, and plaintiff appeaias, 

Pleintis? teetified that he wae a fruit grewer and manufae- 
turer's agent and hed been engaged ic that business sinee 1918; that 
be became aequainted with defendant about 1914; that 4defentant was 
Plaintiff's attemey and friend from 1918 until 1936; that defendant 
acted es hie atterney in s number ef matters snd was vice-president 


and a director of plaintiff's business, which was incorpserated; that 
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their friendly relations ceased about April, 1930. He further tes- 
tified that he had known Peter G, Slaughter snd bad done business 
with him for about 30 years, Slaughter was a monufaeturer of pree 
gerves and jellies and had been a customer ef plaintiff's fer a 
number of years. Cleughuter conducted his business wonder the nome 
of Peter G. Slaughter & Co., which vas a partnership sempoend of 
himeelf and hie son. About June, 1924, 4efondant and Glauguter nad 
& talk with reference to incorporating Glaugiter's bueiness and 
about piaintiff investing in the stock ¢f the new scorgeration. 
Shortly thereniter slaintiif took Slaughter to defendant's law of. 
fiee with the view of having defendant organize a sorperation of 
Slaughter « Ce. the defendant, ae attorney, organized the soreora- 
tion and about that time plaintiff gave hin twe cheeks ef 46,000 
qaen, te be turned over by the defendact for the purchase ef stock 
for the plaintiff in the Slaughter corporation. Shortly thereafter 
defendant turned over the money to the ecorsersation and reeeivyed eer 
tiffestes of steck which ke delivere’ te plaintiff. flaintisr 
farther gave teectineny to the «ffeet thet Slaughter had sdvised bis 
that the partnership had been financially successful and was making 
money; that in diacussing at defendant's office the question of 
plaintiff investing in the proposed corporation, the three persons 
being present, Sleauguter gave plaintilf® 4 eard om whieh were figures 
purporting te represent the condition of the eopartnership; that 
Plaintiff told defendant te nave the figures investigated and to 
get a profit and lees statement from Slaughter covering the business 
of the partnership from the time it started to july, 1924, and te 
get a statement showing ite resourses and liabilities; that defendant 
agreed to 4o this; that defendant waa in the active practice of Law; 
that a few days later oleintiff again saw defendant and tel him te 
be extremely eareful in waking a thorough investigation of the part- 


nerehip; that a few days thereafter defendant called plaintiff on 
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the telephone ani teld him te bring over $10,000; that on July 2, 
1938, plaintiff delivered a cheek fer $5,000 and the same amount 
on July 20th following. The certificate of incerpsoration was ise 
sued July 6, 1925, to Peter G. Slaughter & Ge., authorizing it te 
carry on the businesa of cannisg and oreserving, general brokerage 
sommisceion, and dealing in food preducts. Plaintiff further tes- 
tified that in August, 1958, he was in defendant's office and 
asked nie for the profit and leas statesent of the Jliugnter co- 
partnership; that defendant eaid, "1 heave not got thea;* that 
plaintiff then said, "*eu were supposed te get them;* that the 
bookkeeper was werking on the bocke of Slaughter & Us. and found 
eeme irregularitics; that a nugber of timea theresa ter he talked 
the waiter over with defendant; that in September, 1929, he ree 
turned the stoek certificates ef the Slaughter corporation te 
defendant and dewandsd the return of bis 910,000. 

Defendant teatified thet he had been practicing isw in 
Ghieago sines 1896; that he was 4 master in chancery of the Cire 
e@ult court; that ke had been acquainted with plaintif! fer many 
years anf acted as atterney for plaintiff's esompany but had ne 
Pinenclal interast in tie company except to held a share of stoek 
t¢ qualify se a direetor; that in the latter part of Bareh ar 
April, 1928, plaintiff tbreught Glaughter and another person te 
defendant's offier and introduced Slaughter te tim; that the quese 
tion af Slaughter's business being turned over to & eorperation ef 
the sane mame was discussed; that in the latter part of June of, 
the same year glaintiff and Slaughter came to defendant's offiee 
and plaintiff advised defendant that he had agreed to form a Gere 
poration with Slaughter to take ever Slaughter's business; that 
afterward defendant, as attorney, organized the corporation, re- 
ceived the $10,000 aheve mentioned from plaintiff and turned it 


over to the Sleughter corporation in paysient of stock, which stock 
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eertificates were Lesued and delivered by defendant to plaintiff, 
an requested by olsintiff; that plaintiff did net at any time ree 
quest defendant to secure a finenclal statezent befere the $20,000 
Wae turned ever to Slaughter & Ge., and that thia question wes net 
mentioned by plaintiff until long «uftor the money was paid ana the 
atoek lesued; that the firet time plaintiff made any complaint 
about the investment wae in the fali ef 1924, when siaiatiry etatad 
that the business of Slaughter & Je. was not cuecesaTal. 

Defendant Turther testified that in bay, 1929, plaintiff 
eame te his offies and seket tiw Lf he would call wp Slaughter and 
ask him for a statement; that he weuld return in « few days and 
nee defendant about it; that in July or August plaintiry again 
ealled and defendant told iim he bad talked te Slaughter; that in 
the fall of 19299 plaintiff stated to defendant that the kusiness 
Was not running well an‘ talked of having s receiver apnointed; that 
Pleintiff weuld like to sell Ads steck te Slaughter; that in Bay, 
1030, platutiff brought the ateck cortificates to defendant? and 
etated that Slaughter & Co. was aot getting aleng wWeli and that 
defendant shewld not have sllowed him to go inte that gempany; and 
that plaintiff was holding 4efendant for it, ana glaintarYy then 
demanded the 916,000. 

Glaughter, ealled by defendant, teatified that he nad known 
Plaintiif about 26 or 27 yeara; that he hed purehased fruite from 
time to time from plaintiff; that in February, 19°64, plaintiff and 
4efendent were talking of ferming « corporation; that plaintiff had 
gold goods right along to defendant ond had taken the witnesea over 
to defendant's office for the purvese ef having # sceorperation formed 
to take over Slaugkter's business, YThie witness testified at eonsid- 
erable length, but we think it would serve no useful purpese te dise 


euse the testimony further, ner the evidence of other witnesses who 
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testified on the hearing. it appears, Bowever, thet ghaintiy?, 
after Sisugiter « Co. was incerperated, worked for and drew a eal« 
ary Tor seme weeks from that eoncern. 

Complaint ie made to the giving ef instruetiona requested 
by defendant, and to the refusal of the eeurt to give inetruetions 
tendered by plaintiff’, At the request of plaintiff the fury were 
dnetructed that if they found frem the evidenee that defendant, in 
investing glaintiff's money, waa inatrusted under what conditions 
the money sheulc be invested and that he megligently and in vielae 
tion of @uch inetructions subatwitially departed therefrom or ige 
nered then entirely and invested the money contrary te plaiatiffr's 
instructions, that would cunstliute a conversion by defendant of the 
916,00, We think this dastruction wae wrong beeause there is no 
evidenes of any couversion én the euse., The g10,000 was turned over 
by dereadant te uy tue steek, and if defendant railed to follew ine 
structions before doing se there would be no conversion. 

The eourt refused inetructions @, 12 and 15 reguested by 
plaintii? and they sre Subetantiaily the same aa the inetruction 
above referred te; there vas tuerefere no errer in refusing these 
anstructions even if they were correst in other particulars. 

Complaint is alee made te the giving of instruction Lo, 23 
at dofendant'a request, by wiies the jury were told in substance 
that before the plaintiff could recover he must prove by a preponder- 
ance of the evidence that at the time of tae slieged conversion of 
the money by defendant, (1) pisintiff was entitled te the possession 
of it, (2) taat defendant wrongfully colveried it to his own use, 
and (3) that plaintiff eust have gade « demand fer it ef defendant. 
The urgument is that since the evidence discloses taat a demand 
weuld beve been unavailing, mo demand was required, Sven if this 
inetruction were correct, just how it could prajudicially affoet 


Plaintiff is not clear. iw teetified thet he made @ demand for the 
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money and 4efaddent also teatified that plaintiff hed demandea 
the money. ihe only differenge was ag to when the demaad wag 
meade. The time when the demand wag made wae stated by plaintirr 
te be much earlier than that shew by defendant's testimony. 

Sut in any view of the case, whether there was any error 
in the s@miseion er exclusion of evidmece, or in the giving or 
refusing of instruetions, we would not be warranted in éicturbing 
the verdict and judgment because, wider say view of the evidence, 
there is ne merit in pisaintilf's elaim end ap verdict could ectand 
exeegt one Tor defendant. 

We think the evidence ali ghevs that plaimtifrf knew much 
more about the business of Slaughter & Ug. than did defendant. 
Plaintiff nad been doing vuisinessa with Slaughter & Co. tor a nus 
ber of years; was very well sequainted with Slaughter; had dis- 
cussed Slaughter’s bueifiess with Slaughter with a view t¢ making 
an investment after the business wae incorporated, 

There ie ne evidence in the reeord thut piaintiift ever 
inquired of defendant as to whether the defendant had obtained 
the financial statement from Slaughter until after defendant had 
tumed over to Slaughter the $10,000 for the sicok, ome until it 
began to develop that Slaughter &« Co. Waa het Meking money. 

the judgment of the Superior court ef Ueok county is 
aifirmed. 

AYP TREE. 


MeSurely, P. J., and Matchett, J., conour. 
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ALPHONSE MERCIER, i 
Appellant, 7 
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APPEAL FROM CIRCUIT 


¥e, 
OF COOK COURTY. 

GERARD A, CONNOR, Administrater 

of Estate of LEONTING FLIS2e¥SKI 

Deceased, 





Appellee, 


ER, JUSTICE O'CONNOK DELIVERED THE OPINION OF THES COURT, 


Auguet 27, 1931, Alphonse Lercier filed his eetition in 
the Probate court of Cook county is the matter of the estate of 
Leontine Kisszewski, deerased, praying that an order be entered 


adjudicating him te be the owner of 310,400, a United States 


_ pestal certificate for $500 and $31.01 in a savings account in 


the First Union Trust & Savings Hank. ‘the Prebate court entered 
an order denying the prayer of his petition and om appeal to the 
Circuit court of Ceek county there was ea hearing before the court 
without a jury, where a similar finding and juigment were entered 
and he appeals, 

The reeord discloses that Alphonse Kercier, the petitioner, 
was a brother of the deceased and his claim ie that the three items 
above mentioned were given to hin by hie sister as a gift, - as his 
counsel states, “in the nature of a gift causa mortis.” 

It appears from the evidence that the deceased was about $1 
years of age at the time she died March 14, 1931, and that she was 
@ lessee operating a hotel at 1240 West Congress street, Chicago. 
The lease covered a period of 6 years from April 1, 1930, to Barch 
31, 1935, at a rental, as reduced, of $400 a month. Yor a number 
of years she had been engaged in dealing in reAl estate and in 
operating a moving picture theater as « partner with a former 
husband, She had been married three times; her first husband was 


William VanCastle, who died several yorre age; one child was bern 
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of this marriage and at the time in question he was about 28 years 
of age. ome time after the death of VanCastle she married Frank 
Levin, with whom she lived for a number of years and from whom ahe 
Was divorced in 1929. On December 31, 1930, she married Sylvester 
Kissewski, who survived her. There is evidence to the effect that 
she and 4iezewski 414 not get along #ell together, and that shortly 
before her death she stated to a number of persons who testified, 
that her husband was robbing her snd she was afrait he would make 
away with Her in seme menner; that she was afraid for her life, 
There ia further evidence to the effect that she thought 4 great 
deal of her brother, the petitioner, who conducted om restaurant in 
Chicago. 

The deceased 414 business under a number of aliases, sone. 
times under her maiden name, ieontine Meoreier., She had an secount 
in the Hid City Trust & Savings Bank in Chieage under the nome of 
Mra. L. Sylvester: another sasvirige account at the korthern Truat 
Co. under the name of Marie Levin; and anether savings account 
at the Xerchante Loan & Trust Co., «here she (did business as Leone 
tine Levin; she also Asad another savings account under the name of 
ive, iarie Finney at the Union Trust & Savings Sank. in 1929 she 
maintained a box at the ational Safe Deposit So, under the name 
Marie Kercier, 

She Left eurviving s eon, William Levin (whe took the name 
of his step-father), her brother, the petitioner, Alyhonse Mercier, 
Marie Thebus, her sister, and Sylvester Kiszewski, her >usband, 
Mareh 2, 1931, twelve days before her death, she rented a eafety 
deposit bex in the Chicage Safe Deposit Co. on Lasalle atreaet; it 
wae in this bex that the administrater found the 310,400, the $800 
United States postal savings certificate, and the savings bank book 


showing a balance of 231,01. In addition to these three items de- 
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ceased at the time ef her death had $186.31 in a checking aceount 
at the hid City Trust & Savings Dank under the neme of kre. L. 
Sylvester; cazhi in a savings account at the Nerthern Trust Co. in 
the name of Karie Levin; a balance ef 710,91 in a savings account bn 
the Rerehantes +oan & Trust Ce. in the name of Leontine Levin; and 
goods and chattele apnraised at $3,716, She alae had four verant 
lete in Muskegon ecsunty, Miehigan, 

war@h G, 1931, four days after she had rented the safety 
deposit bex on Lasalle street, she wae served with a landlord's 
fiveeday notice, in which it appeared she was behind 2400 in the 
rent of the hetel on Congress street, 

There is evidence in the reeord to the sfFeet that a short 
time before her desth deceased told several parties whe was exoeete 
ing to leave a good part of her property te her brother, the petie 
tioner, snd there ig some evidence that ahe was not on friendly 
terms with ner sen, There ia, however, evidence to the contrary,- 
that she intended te leave her property to her son, her brother, 
the petitioner, and her sister. 

the evidence upen which petitioner bages hin claim thet his 
sister made a gift to Kia ef the three iteme found by the adminis- 
trator in the safety denssit bex in Lavalle street, is that March 
2, 1931, he went with deceased, ot her request, to the First Union 
Trust & Savings Bank in the loop, where deceased had a savings se- 
count. Deeeased there drew out $910,400 and immediately ebtained a 
cashier's check for this ameunt, payable t. the order of A, Mercier, 
the petitioner, The brother then endorsed the check and received 
the currency {rem the paying teller. Inmediately thereafter the 
deceased aud her brother went to the Chicago Safe Deposit vo., on 
LaSalle street, where deceased rented » box in the name of Lee La- 


Coste, the maiden name of her mother, At that time she paid the 


the Deposit company $3 for the rent of the box and SO¢ for two keys 
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to the box. 

Agnes Themas, an extra maid working Ter deeensed at her 
hotel on Vest Congress street, testified that about Margh 2, 1931, 
she had a talk with deceased, who at that time told her she had 
transferred her money from one bank te onother and put it in a 
safety deposit box; that the deceased then openad her purse, took 
out two keys and said, “Here is the keys from the box I just dee 
posited my money in;" that a few days thereafter, while doing the 
housework, the witness etepped on the koys om the floor of the 
bathroom; that she picked them uy and gave them to deceased, who 
atated they must have fallen out ef Ker batnrob« pocket. 

After the death of deceased it was found that Alphonse 
Kereciar, the setitioner, had the two keys in his posseseion, and 
after voame negotiations between him and the administrator, who wae 
about to forcibly apen the box, the keye were turned over to the 
administrater, and woen opening toe bex the $10,400 in curreney, 
the $900 U. &. postal savings certificate and the savings bank book 
were found. ke one had authority te oper the box but the deceared, 

the evidence further ehowe that demediately after the death 
of the deceased there was a post mortem examination but the evie 
dence discleses that ahe died » natural death from chronie brone- 
ehial pneumonia myecsarditis and arthritis. There was no evidence 
of poisoning or external vicience, ‘there in other evidence in 
the record, but we think it unnecessary to disewse it further, 

The theoery of the petitioner ie that his sister, because of 
fears that #he had for her Life, made a gift ef the $10,400 to him 
when #56 sanded the cheek te him in the Yirst Union Trust & Savings 
Bank, as above stated, There is no evidence that she gave him the 
United States postal savings certifieate far $800 er the pase book 
to the savings abank except that they were round in the safety dee 


posit box after the death of 4eceased, 
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A&A great deal ie amid in the brief filed on behalf ef the 
petitioner as te the law governing gifte causa mortis and some 
Blight fiecussion of the law geverning gifte inter vives. The 
theory of the extate was that the deceased drew the $10,400 from 
the savinge bank and put it in a denorit box to avoid her eredi- 
tors, principally the landiord of the hetel she was eonducting, 

In suppert of thie, ceunsel point to the fact that ahe was $306 
bahind in the payment of her rent, which we have above referred to, 
and that the hetel was lesing money. nN the other had, counsel 
for petitioner contend all the evidence shows that she had ample 
property to meet her obligations, a» disclosed by the inventory 
filed by the administrator, which we have above referred to. 

Under the law, one dliniming property am a gift eause nortis 
or inter vives, Ras the burden of preving taat a gift was made by 
clear end ecnvinecing evidence, Agethwell v, Taylor, 305 111.276; 
and in Hijlard vy, Eiliard, 221 [11]. 96, where @ mother after the 
death of her son claimed title te certain moneye and securities as 
a gift from him, she having obtained possession of the money and 
seourities before her son's death, it was held that the burden was 
on the donee to prove the cift “by evidence not equivocal or uncer- 
tain." It ie slee the low that courts lend a very unwilling sar te 
statements of what dead persons have said, 62 U. S. 493; Jamisen vy. 
Boxderfer, No. 36073, Appellate Court, First Dist., not published. 

In the ease of Telford v. Patton, 144 111. 611, the court 
said (p. 619): “There are three requisites necessary to constitute 
@ d@onatio gausa sertie: 1. the gift must be with a view to the 
doner's death; 2. it sust have been made te take effect only in 
the event cf the donor's death by bis existing divarder; 4. there 
must be an actual delivery of the aubjeet of the donation. * 


It is clear under the undisputed evidence in this case 
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that the petitioner failed t» come within the rule required te 
prove a gift cauga mortis. whe deceased did not meet her death 
on account of any fear which she expressed, because the undisputed 
evidence shows she died {rom natural esuses, The question then 
remaing, - lias the petitioner maiataiaed the burden of proving by 
@lear and convincing evidenve that the $10,400 wae a complete and 
executed gift eo ae to constitate a gift inter vives? 

In the Rothwell case, supra, (303 Til. 226) it was said 
(p. 236) that “Mere possession by one clhuiming preperty as a gilt, 
after death of the owner, is universsliy, we belleve, held ineuf'- 
ficient to prove a valid gift." “he court there further quoted 


from aupra, (251 Tl]. 36) an follows: “It wae 





easential to preve that there wae an intentien on the part of the 
deceared to transfer the tities and right of sessession of the 
property te Jane H. Millard, and that there wae a delivery of the 
subject matter of the gift by which he parted with all control over 
41t, ewe 

"To constitute a valid gift inter vives *** there must be 
@ delivery *** with intent to transfer the title.” To constitute 
@ Valid gift inter yivoz, possession and tlile must pages to and 
vest im the donee and must be irrevocable. Dargua vy. Reed, 136 
Til. 348. 

In the inatant case, we think the svidence faile to shew 
that when the deceased gave the cheek for the $10,400 to her 
brother on Karoh @nd she intended to part with all contrel over 
the money, because it appears that upon the ceshing of the check 
by him he went with the deceased to the Chicago Jafe Deposit Co., 
where she rented a box, the keys were given to har, and ne one but 


herself had any right te open the box. Heoreover, there was cone 


siderable conflict in the evidence, and the learned trial Judge, a 
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man of broad experience, saw snd observed the witnassesa and was 
in a much better powition te deterwine the truth than are we, 
sitting im a court of review where we have but the printed page 
before us, 

Upen a careful consideration ef the entire reeord, ve 
are of the opinion that the artitioner faetied to maintain the 
burden placed uneon hie by the lew to show by clear and convine- 
ing evidence that his ecieter made a gift to him of the property 
in question, 

The Judgment ef the Circuit court of Ceck gounty is 
affirmed, 

AFFLREED, 


MeSarely, FP. J., and Batehett, J., concur, 
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TAS MARTLE LARP CONPARY 
OF AMERICA, 
Lefendant in &rror, 


va. 


IDA HAL BULTWAN, Individually 
and as Heecutrix of the Last 
WL amd Yestasent ef Charlies 
B. Sultan, Deceased, 
Piaintirr in irrer, 





BR, TUGTICR G'COMKOA DELIVERSS TAS OPIBIGK GF TR CouRT, 


By thie apoeal ida Sai Bultman, individaslly and as execw 
trix of the last wilh amd testament of Charles %. Bultman, deceased, 
who will be hereinafter referred to ao the é¢eendant, seeks to ree 
verse a deoree of the Cirsuit eourt oF Cook county dismissing her 
eresa-bill and deorseing that defendant BRrnest ©. Kebougall, ae 
ansignee of tdn ¥, lultman, assign certain Lettere patent to some 
plainant, 

Sotaber 9, 1923, complainant (lled its bill praying for the 
specifia performance of a contract outered inte on Kay 3, 1919, be~ 
tveen complainent and Gherles &. Bultmen, tue duchand eof defendant, 
and that certain letters patent be assigned to the gomplainent in 
accordance with the eontract. The bill was answered Sevesber &, 
1923, and December 24, 19245, a crosa-bill was filed sraying that 
the contract of May 3, 1910, be annulled and cancelled and for 
other relief, ‘the erese-bill wae answered and on February 29, 1994, 
the cause wae refered to « Master in Chaneery. “vidence was hourd 
and various ether pleadings were subsequently filed, The Master 
wadeup his revert; later the case was opened up and further evi- 
fenee introduced, June 28, 10°96, defendant by leave of court anended 


the prayer of her croes-bill praying that complainant be decreed te 


pay defendant $76,000. June 5, 1936, the Master's report wae filed. 
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Re recommended that « decree be entered requiring the aesignaent of 
the patent as prayed for upos payment by complainant te defendant 
of $70,000. The eheticeller entered a deeree in aecordance with the 
prayer ef somploinant's bili, overruled the motion as te the paye 
ment of $70,600, ond dlewlesed the erage-bili, 

ihe recerd diseloser that for some time prier to 1919 
Charles &, Sultman was lecated in Cincinnati and invented a number 
of articles on whics he had obtained Lettere patent. ie held e 
majority of the stock in the heep-longer Company, located in Cine 
@imnati, “Covegialuent, a Tllineis corporation, waa engaged in the 
manufseture of imaulated hoat-reesisting and ether producta, in Ghte 
cago. It Neard of and becaae interested in some of Bultwan's pate 
qantas, and necetiations were «ad between the parties “hereby semplaine 
ant sought te obtain certain letters patent the: owned by the Gin. 
einmneti parties and after negotiations were carrie@ om for seme 
time complainant, on Deeember 22, 1917, made a proposition whereby 
it would obtain om assignment of the patents, and weuld then manu- 
facture and market vaeuum bottles and containers covered by the 
patente, for wuleh 1t weuld pay Se o bottle ise the Cincinnati pare 
ties, The preposition furtaer provided that complainant should 
have the option at any time within five years to pay Dultman and 
his associates, the Cincinnati parties, $36,000 im Liew of the 8¢ 
a bottle, as shove meniioned. ‘whe proposition was agcepiad by the 
Cincinnati pattioe; on Decerber 29, 1917, the agreement thus entered 
into wae modified, whereby complainant agreed to pay to the Cincine 
neti parties a winiwum compensation of 92,000 g year. About January 
1, 1919, Bultman meved to Chicage, went to work Yor complainant, and 
on May 3, 1919, executed and delivered to complainant an agreement 
which recited that in consideration ef one dollar sad his employment 


by complainant he agreed te assign to complainant any and all patents 
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en inventionea he might make during the aourse of Bin employment 





by complainant, without further charges to complainant but at it 
expense, Seginuing about January 1, 1915, he was paid by some 
Dlainent 9100 a week ond this wae subsequently inereased te $128 
| a week, which was peid to Dultuan until the time ef his death, 

| May 36, 1923. 

| it furtner appears from the evidence that Bultwan obtained 


certain letters patent during Ais employment voy complainant, whieh 


a 


he aesigned te complainant ae provided in the agreement of Nay 3, 
1919. 

About 1921 Dultmoan apparently beeane dissatiefied with the 
compensation he wae receiving end a¢ informed complainant, and nege« 
tiations os this point were esrried en ty the parties for a con» 
siderable perisé of time, Bultman contending that he aheuld re« 
eeive at one time certain preferred etook, and later thet he 
whould be gaid@d $70,900 im afditien te the 2195 a week, But the 
parties never came to en agreement. Orafte of a pronesed agree- 
ment mentiening the $7¢,6.0 were prenare4 but newer exemuted. 
Bultman bed apoliied for the satent invelved in the B21) in this 
ease without gomplainant's knowledge, and upon learning thie 
complainant requested an agsigament of the propesed invention, 
whieh Bultman refused; after hie death a similar demend wars made 
upen defendant, his widew and exeeutrix, which ehe ilkewilee re- 
fused, claiming that she wae entitled to be paid the $76,000, 
Upen her refusal, the instant suit was brought, 

Defendant's pesition iz that the eontract exeeuted by 
Bultmen May 3, 1919, wae fraudulently obtained by complainant; 
that his employment by complainant was not alone oe an inventer 
but that part of his duties wae whet is designated ae “preme tional 
services;* that comisinent, through ite president, agreed to pay 
$100,000 for the inventions gened by the Cincinnati parties, and 
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that $30,000 of thin wae to be paid te the Cincinnati porties, whe 
were the stocknolders of the Keep-Longer Company, and the $76,000 
paid to Bultman as his own for his services in securing for the 
complainant control of the KeepeLonger Companys 

The record is voluminouse A great deal of evidence v as 
offered which defendant contenda sustaina her contention that 
Sultman was to be paid the $70,000. On the other side, complainant 
offered evidence to the effect that mo gueh agreement had been made. 

Se have carefully considered &ll the evidenve an this 
question ané think it would serve no useful purpese to analyse it 
im detail because we have reached the conclusion thet the evidenes 
wae ineufficiont to suctain the defendant's eontention. The moat 
that ean be gald ia’thet the evidenee shove that after Bultman came 
to Chiesge end entered the employ of complainant he was claiming 
he should be paid the §%0,000—¢ but we are elearly of the opinion 
that mo such agrewment was ever reached by the parties. 

We are further of the opinion that the decree requiring 
the apecifie performance of the agreement made May 4, 1012, ie in 
aecordance with the lew and the evidence, Defendant contends that 
the agreement is unenforecable becouse it is ambiguousy that the evie 
denee in suppert ef the deerce in thia reapect ia not elesr and cone 
vincing; that the execution of i6 was procures through fraud er 
mistukes that it lncks mutuclity, and that the agreement requir ing 
Bultman to assign to complainant, hie euployer, all ef hia invene 
tions was void ae against public policy. ‘¢ think mome of these 
sententions gan be sustained. “e¢ think the agreement is piain ant 
umembiguouse By it Bultman, in consideration of the 71 and his 
expleyment by complainant, agreed to aszign to complainant all his 
rights te any and all inventions he might make or conceive during 
the period of hie employment, without further chorge te complainant, 
but at complainant's expense. There ig mo evidence in the record 
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that this agreement waa not obtained fairly by complainant or 
that Bultuwan was overrenched in the making of it; ond having been 
fully performed, it ie not lacking in mutuality. Arastrong Paint 





He, BOL Til, 108, The aontract have 
ing been entered into fairly, we see no reagenm why Lt Le againet 
public peiley for one to be empleyed by another for a certain 
eompeérmation, vhies contrnet prevides that the aepleyee shall 
asaign to hie eoployer any putecta he may seeure during the period 
of hie employment. Misggiseiood Glass Go. v. Frangen, 143 Fed. 01. 

Complaint is made te the reading of a deposition taken in 
Besten because it appeared that the witnese was a resident of Hew 
York City. There is no morit in thie gontention because there was 
no motion made by defendant to suppress the depesitien before the 
hearing. 

A farther point te made that the articles mentioned by the 
patent in question were net inverted by Pultman «hile he wae ene 
pioyed by complainant, tut at « time when he was moleyed by the 
Aladdin industries, inc., and therefore the contract of hay Sra 
44d not cover the patent invelweéd. The evidence shows that the 
Alsddin industries was a subsidiary of the complainent, abl of 
its stock being owned by eawplainent, and further that Bul tmen 
invented the article covered hy the patent in complainant's shep, 
and that ne 414 the werk on his invention under his eontract of 
eepleyment with sarplainant. 

Upon ao careful consideration of all the avidenee in the 
record, we are of the opinion that the decree of the Cireuit court 
of Cook county ie in sceordance with the law and the evidence, 
and it is affirned, 

AFFIRMED, 


Mefurely, ?. J., and Matehett, J., concur. 
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& Gorporation, 
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MR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE CPINIOn OF THE GOURT, 

Defendant appesale from an adverse Judgment upon the verdict 
ef a jury for 2139.75, The controversy relates to the identity of 
@® woman's coat plaintiff bought from defendant, whieh fe im the 
business of eclling woxnen's garments. 

In December, 1930, plaintiff sealled at defendant's ploee of 
buginess for the purpose ef purchasing 4 cont en the inetallment 
plan; ehe selected a black coat trimmed with badger fur, essting 
$259.78, to be delivered to her when the cout was paid for in full; 
ehe mad & Smell eash payaent at the time and other cash paynente 
at intervals, the last payment being in Desewber, 1951; she says 
that the coat tendered to her them she made the Last payment was 
not the garnent she purehased in the firet instance. On the other 
hand, defendant says that it is the same garment. The jury accepted 
plaintiff's version and randered a verdict ror the amount which 
plaintiff had paid to defendant, 

Te sustain its claim that in 1931 it tendered plaintiff the 
geme garment she purchased in 1940, deYendant introduced evidence of 
its syctem reguiating such sales; thie includes @ stub or tag ate 
tached to the garment, ome-half of which ie tern off and given te 
the surehaser, both Halves showing the same identifying numbers; 
theses numbers are foliewed on subsequent receipts for moneys paid 
and en the salea ticket and Ledger. The ecat defendant says 


plaiatiff purchased and whieh it tendered te her when her Last 
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payment waa made la attached to the resard beffere wa, it in general 
sorresponds to tie Agecription given by plaintiff ef the coat she 
purchased, If defendant's system was followed serfectly in thie 
eaea it would seem tn demenatrate defendact’s claim that the garment 
tendered’ ig the sane that pialntify purchased. Sowever, the working 
of this system depends upon wheter the original teg or stub ate 
taghed toe tae garment wnen it wag teld is plaintarr eontinued ete 
tached te the same aurucett throughout the entire transactian and 
Wae 66 attached wnen it was tendered te plaintiff. iInepeetion ef 
the garment lndieates that snethar tag, the purpose of chich 4oee 
net appear, had at ome time been attconed and baen removed. It is 
argued that the tag «hieh appears on the garment in evitenae might 
have bean removed from the original garnent purchaeed by plaintiff, 
and attached te the coat in evidence, 

However this may be, the Jury had the epoortunity cf seeing 
and exeuining an important bit ef evidence whieh Le net befere ua. 
Plaintiff testified as to the fit of the garment when she purehnased 
it, anying that it wae = perfect Fit; upen the triel she denned the 
garment whieh defendant had introduced in evidence and pointed out 
to the fury pleces where ehe claimed it did not fit; this was with 
reference to the shoulders, length of sleeves, leagtn ef the akirt; 
the germent she bought wae what abe designated ae a “wrap-around 
coat” with ne belt, while the garment she wer shering te the Jury 
required a belt, There wan no positive evidence that thie garment 
was the identical garment plaintifY hed purehesed, The fury, theree 
fore, might properly ceneclude from this demonstration that plaintiff 
wae justified in her claim that the garment tendered her war net 
the ene eke had gerdnesed, As this demenstraticn is not before 
us, we heave vo beris fer holding that the jury van manifestly 


wrong in this eomclusien. 
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Partherwmore, plaintiff testified that the cont whieh she 
tried on and purchered wae a perfect Tit, and thie is centirmed by 
ene of the sales tickets made out at the time which shews that mo 
alterations were to be made. Plaintiff at the trial, while demon- 
etrating the cont in evidence, pointed out to the jury that the 
Sleeves and the skirt were net of the proper length, amd the sales 
woman for defendant seened toe sdmit that alterations would be ree 
quired in this garacnt to maxe it = proper fit; thus tending to shew 
that this garment was mot the ome plaintiff had curchaeed, 

Fer the reasons indicated we ¢annot say the verdict fe 
manifestly against the welgnt ef the evidense, and as thie is the 
enly point argucd the judgweent is affirmed, 

ASTIREED. 


Batehett and O'Commer, Jo., eanour. 
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CATHERINE GRAKS, 
Agpellee, 


VS. 


CHILGAGO GITY RAILWAY CO. et o2., 
( Defendants.) 

On appeal ef CLEY oF CHICagu, 
Appellant. 





Sh. PREGIDING JUSTICN MesURELY 
DELIVERES THES OPINIGN OF THR COURT. 


Plaintiff’ in an action in tort against the City ef Chicage 
and various street railway companies, deing business as Ghicage 
Surface Lines, had a verdict aguinet the City (the Chicage durface 
Linea having been diswiwsed) for $2000; this was reduced by resit- 
titur to $1500, and judgment wae scecrdingly rendered against the 
City, fren whieh it appeale. 

Defendant arguee toat the court erred in refusing to aireet 
@ Verdict for the defendant om tae ground that the ewidence failed 
te shew any negiigence on the part of the defendant City of Chicage. 

The sceident happened on the afternoen ef July 19, 1927, 
on Ashlund avenue in Chicago, while plaintiff was « passenger on a 
atreet car going goath on Aghisnd; it was a ¢lear day and the track 
Was dry; 4 garbage truck with three trailers attached, belonging to 
the city, got im front ef the street car, and although the moterman 
kept ringing hie geomg the truck with trailers continued on the ear 
tracks for about six blocks, Ae the truck approached an intereeet- 
ing street the pavement at this point en the seuth-bound track wae 
tern up and the space between the raile of the south-bound traek 
and the cur’ on Aghland was blocked with poving materials, tesla 
and equipment; the flagman motioned to the driver of the truck to 
turn to the left; the truek with trailers then proecseded south in 
the north-bound street car track and the seuthebound ear preceeded 


alongeide of the truck and trailere with the motorman en the street 
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ear ringing the gong; at the game time a northbound street ear 
Was approneching *hich atopped to perwit the appreseiing truek te 
@et out of the way. 

The jury could sroperly believe thet eaddenly the truck 
turned to the right into the pathway ef the sauthebound street 
car an’ the bayer of the strest ear struek the hub of the truck; 
that the street ear date to a sudden etops that olaintirf’ was ora 
paring to alight frem the ear and wae paseing through the rear 
doorway to the vestibule when the street cur bumped inte the 
truek; that ah* was threwn to the fleer, sitting down with one 
feot in the car and the other in the vestibule; she was taken te 
a nearby doctor ang received Siret aid treatment, 

The sigateraan of the northebound ear testified that when he 
gaw the truck sull cut enie the north-bound track he etopsed, and 
that vhes the truck made a sharp turn tevaerd the wast it then kept 
on and “sideewiped” tie side of the vestibule of the nerth-bound 
eer. The truck driver testified that the nerthebound ear cane 
atraight for nim without etopping, and thia compelled his to awing 
into the oath of the south~teund ear; thet before waking the turn 
into the eouth-beund car track his helper told him everything was 
elear; thie helper wee not called as # witness. 

The fury eowld properly conclude that the driver ofr tha 
truck opuld have waited fer the south-boun? car te pase him before 
attempting to turm onto the south-bound track; his stery that the 
north-bound car 414 net stop and that he turned to the right in 
order te avert = eollision with this car is hardly eredible, The 
record furnished no baeia for the court to inatruet a verdict for 
the defendant, and the verdict is supperted by the evidenes. 

Defendant agserts that the dianiceal ef the ether co- 
defendants for a valuable consideration ecnstituted an accerd and 


satisfaction which released all the defendente from liabliity. 
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The plaintiff was seked whether she was to receive any money from 
the Surface ines, ‘The trisl court inquired whether er noi eouns@ 
eould stipulate as to the fact, whereupen the attorney for plaintiff 
said, “Of couras, there ig a covanant not to aue for $500," te which 
the attormey for the City eaid, "All right." ‘The lay is, a the 
City claims, that » release of one of several joint tort feasors 

is s release ac te all, but it is wise the rule that a covenant net 
to sue one of several joint tort Teasers doce not operate se a re~ 
8; Haxter v. Rothsqnild « 
Gi, 162 11). App. 136; Forster 
465; Hickereon vy, Juplee, 

» 224 122. She; 
Sity of Uhiemge v. Babeook, 144 111. 354. A stipulation of fact 
precludes the necessity tor proof of the fucts stipulated, heithiey 
¥._ County of Clark, 206 iil. app. $00; Brooke v. catrander, 154 Til. 


App. 73. ‘herefore, the reeord stands uncontradicted that the 










agreesent wae @ covenant not to aue, Defendant 414 not request 

any instruction on the legal e@effset af the agreement or submit the 
matter to the jury ae ao controverted sueation of facet. Under sueh 
eireunetances there *as ne evidences of any release ct the ether de 


fendants. 
Yas the Judgment exeessive? Plaintiff vas in the heepital 


for some thirteen days and wae efterward treated by various phyel~ 
cians, some of whom testified, alineugh they sre net whelly in 
agreement ag to her injuries. There was evidence that for nearly 
two years she suffered from pain in her back ond seat; finsliy, in 
September, 1929, which wae mere than teo years after the injury, she 
Was under the care cf Deetor Ghups, whe diugnesed a multiple frace- 


ture of the esceyxz, which in the lower end of the backbene, and some 
fraeture of the nese; he aleo found a fracture line in the skull; 


he operated for the fracture of the coceyx and tock out four frage 


ments of the coceyx bone, inciuding about one-eighth inch from the 
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lower ena of the backbone; the docter testified that thie was net 
a new fracture but that it was an old fraeture; that maueh condi- 
tion causes incessant suffering; he treated plaintiff for am 
proximately two menthe and ehe acpeared te be much relieved as 
the resuit of the operation. Se also treated her for headaches 


and sinus trouble which he said could be traced to the fraeture ef 





the naeal bone. Under the circumetanues we cannet say that the 
Judgment is tee lLaree. 

The record fails to ehow any eaffietent reason fer 
revereal, and the judement ia therefore aftirmed, 


AYYIRERD. 


Batehett and G'Gennor, 3/., concur. 
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PROPLE OF THK STaTa OF 
ILLINOIS, 
Befendant in Urror, 
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ERROR TO MUNTOEPAL 
COURT OF cHICAso. 


6) S CO» a /* > pe pe ‘2, 
269 I.A. 6: SS 
WR. JUGTICS MaAToRETY DELIVERS FE oPImian OF Ha CouURT,. 


ve 


WILLIAM KLEATS, 
Plaintiff im Srror. 


a ee ee 


Eleate, whe wae petitiicner in the esurt belew, was found 
guilty ef a violation ef an set te revies the law relating to 
deadly weapons. See Lawes of 1925, 9. 339. Gn Mareh 14, 1952, he 
Was sentenced to one year in the House of Correction and fined $160, 
the judgment providing that ot the expiratien of Bie ecentenge he 
should stond committed until the fine was paid. Mere then thirty 
days thereafter, on Septeuber 7, 1952, he waa granted leave to file 
& petition ander section 3% of the @rsctiee act, and the petition 
was filed, 

The petition averred that the petitioner was a citizen of 
the United Stotes, 2 realdent of the City ef Chieage and County of 
Cook, married, 23 yeare of age, and that ericr to hie arrest on 
Mareh 11, 193%, he was by occupation a drawer of steel, working 
eontinucusly at his cecupation when vork wae avaliable; that on 
Mareh 11, 1932, while sitting in the rear seat ef an autowebile 
whieh wae driven by one Johnny Munger, with whom eat one Joseph 
Rupar, certain police officers of the city of Chicage caused 
Munger te stop the autom@bile which he wae driving and compelled 
Munger, Rupar and Kleats, the petitioner, to alight and stand on 
the sidewalk, while the police officers searshed the three; that 
nothing was found on their persona, and that petitioner did not 


any 
have/eoncesled weapon upon or about his persen. 
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The petition represented that notwithstanding the faet that 
he was not in the commission ef crime, or suapected of having com- 
mitted any felony, be wae unlawfully arrested by the police of fie 
cers and illegally detained in the volice station in the city of 
Chieage from Mare 11 until karch 14, 1942, when the three persone 
above named were taken before Judge J, Filiiam Brooks of the Kuni- 
cipal court, then presiding in a braneh of eaid court, known as 
the “Boys' Court,” where certain procesdings which appear of record 
were had; that while incarcerated in the police station he made 
divers requests apon the officers Kaving him in eustody for permize 
sion to conault an attorney und Kis relatives, but that he was not 


allowed te consult either; that he wae denied the right te commu. 


-nigate with an attermey-at-law or any of his relatives and was 


locked up in the pelice etation. 

The petition averred that the three persons named were 
wrought into court tegether, and that petitioner did net have eoun- 
eel to represent himself or the advice of any counsel by reason of 
the refusal of the officers in charge, and having him in custedy, 
to permit him to consult or communicate with any attorney-ate-law; 
that he 414 net have any oopertunity te have witnesses teetify for 
his defense, but that the court entered a finding of guilty against 
the three and sentenced each to one year in the House of Correction 
and te pay « fine of $100 and cests; that be wae committed to the 
House of Correction March 14, 193%, altnough he was not guilty of 
any offense against the lawe of illinvis, which fact he would be 
able to establish if given a fair and impartial hearing and trial 
as graited by the luws of the state of lilinois and of the Cone 
stitution of the United Statee of America; that the purperted ine 
formation filed againet him, upon which judgment was imposed, was 


ineufficient in law to sustain the judgsent, in “that it charges 
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the offense disjunctive thereby charging no efyense ag required by 
law;" that although Kunger and Kupar were sentenced and fined at 
the same time and on the same day the sentence and the fine were 
imposed against the petitioner, sueh sentence and fine were entered 
on the half-sheet, but that the record as shown by the half-sheet 
shows that after plea ef net guilty, waiver of jury trial, trial by 
the court, the cause was oostponed to May 24, 1032, before the 
same Judge, at which time the cases against Bupar and Munger were 
Alesiesed for want of prosecution. 

It is further averred that the complaining witnese in each 
of the eaid three gases, one Kojzar, one of the police officers 
whe made the iliegal arrests, claimed in open court that he found a 
revolver under the front seat of the sutomotile, which seat was 
occupied by kunger sand Kupar, and 414 not testify that he had 
found a revolver or any concsaled weapon on the petitioner; that 
he further testified that the revolver which he 4id find was 
broken at the time he found it. 

The petitioner further averred “that the foregoing facts 
80 stated ware the result of excusable mistakes and ignorance of 
your petitioner and through no negligence on his part, by reason 
whereof he was deprives of a good and velld defense which he eould 
have used at the trial and whieh, if kmewn to the court, would 
have prevented his conviction; that the substantial defect in the 
Information se aferesaid, was not known te your petitioner sand 
ecould not have been known becuuae your petitioner had no oppor- 
tunity to inepect the Information at any time before the trial 
and until after the eonvietion and commitment;" that his wife 
retained the eervices of an attorney after his conumitwent; that 
the attorney has inepected the records and fiies and obtained a 
certified copy of the same and brought te the attention of petitoner 


the substantial defects in the proceedings; that his wife had no 
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knowledge of hie incarceration and trial, as he was prevented 

from communicating with her as aforesaid, until after he nad 

been committed to the Heuse of Correction; that the certified 

copy of the record and proceedings in said cause reeites that petii- 
tioner was revresented by couneel at the time he was arraigned and 
at the time of the purported trial snd avbews that he was repre} 
sented by ccunse) at the tise the jud, ment was entered and sentence 
impesed; that these facts were untrue, as petitioner was not repe 
resented by counsel at any time during the purperted trial, he 
having been danied the right te obtain ¢eunsel and the benefit of 
the ndvice of an attorney. 

The petition alleged that the judsment and sentence were 
unauthorized by law, as petitioner was informed ond believed; that 
the recital in the records shoving that petitioner was represented 
dy counsel should be expunged as the same vere not a true recital 
of the procesdings, 

The prayer of the petition is that the judgment be vacated 
and set aside and that part ef the recerd showing that the petie 
tioner wan reprerented by counsel be expunged; that an order be 
entered that petitioner be returned from his lupriscnment in the 
House of Correction and brought before the bar of the court in 
order that mattere ond things alleged in the petition may be in- 
quired inte; that petitioner may be given 4 Tull hearing on the 
same; that a writ of goram nobie issue to the superintendent of the 
House of Correction for the preduction of petitioner in court on 
the return thereof, and that an immediate hearing on the faeta be 
given. The petition aleo prays for other and further relief, 

The petition is verified by petitioner, 
The court upon exanination dismiseed the petition and peti- 


tioner sued out this writ of errer. 
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When this record waa Tiled in this court defendant made a 
motion that the writ ef error be made a supersedeas, which wae 
@enied, an examination of the briefs has net changed (but on 
the contrary confirmed) the opinion then entertained. alle a 
written motion substituted for a writ of error ooray nobis is 
applicable to a judywent oitered in a crivinal ease (Paople yx. 
Srookg, 326 Ill, 264; Beonieo v. Long, 346 111. 645), euch a motion 
is limited to the purposes for which it might dasue at common law, 
and it does not lie to review the reoord upon any cueation of faet 
or of law whieh has been adjudicated, nor Tor alleged falae testie 


mony given at the trial, ser fer newly discovered evidence, 


Peoole vy. Drysch, 311 il]. 342. See also Larabie v, Thompson 
Hospital, 509 111. 147, either toes it lie for the purpose of 


contradicting the record, People v, "ushington, 342 Tli. 3). 
The petition as s waole does not aver facte sueh aa show fraud or 
duress agsinat petitioner. Neither does it show diligence on 
his part. 

The judgwent of the trial court ie therefore affirmed, 


AP? IRMED, 


NeSurely, ®. J., and O'Connor, J., concur. 
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Mie JUSTICN GALOLEY DELIVERED THE OPIMIGW oF Tae couET, 


On Ggteber 24, LOST, plaintiff caused a judgment by 
confession for $720.20 to be entered againat defendent upon 
ite promissory note, which is signed in ite same “by Louis L. 
Lindley" of “Granite City, Tllineie.® The note ia dated "“Pebe 
L7,» 192¢," and by it the “undersigned* promiged te pay to the 
@rder of plaintifg “the principal swe ef (1260, in equal monthly 
imetalliments of 735, payable om oy befere the 16th day of cach 
month beginning Jume, 1926," at plaintif?'s effiee im Chigego. 
Above the sicnuature im wmell type ie the provision thet if 
 éeFault be made in the payment of any of the imstalilmentes, the 
entire principal eum shall imecdiately become duc and payables 
an@ the further provision in the ugual form authoriaing a judgment 
by confension to be entered om the note "at any time hereafter” 
for euch amount sa may appear to be unpaid, tegether with conte 
ami reasonable etiorney's feem. Im plaintiff's astatenent of 
¢lnim 4¢ ig alleged that there wae then due on the note the eum 
of 670.20. Im the judgwert az confessed the eum of O50 is 
aided as attorney's feegs 

On Mevenber 16, 1927, defendant appeared ani meved the 
court to yaeate the judgment, supporting she motion by the affidavit 
Of He Ze Camphell, whe stated that he ia the president and genera 
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manager of defendant corporntion, and familiar with ite business 
affaires, and ite tocks of ascount, recovda and minutes, and he 
therein alleged in substunce tht whem the note wan axecuted » 
Louis Le Lindley was defendunt'a president and veoeted with the 
usual powers of auch official, bub thet he never had been authorised 
by defendant, by resolution ef the beard of directors or otherving, 
te execute a power of attorney for the entry of a judgment by cone 
fesaion on a note of defendant; thet the indebtedness as evidenced 
by the note sued upon bod been pertially peld but that the coneid- 
eration for the balance claimed to be due hud feiledg and that 
defendant was mot indebted to plaintiff in any sume On November 25, 
1927, after a hearing, the court ordered thot the confessed judguent 
be opened, that defendant be allewed to make hie defense upen the 
merits, that the eenfesesd judgment im the meantime stand as ocourtty, : 
and that Campbell's aeié sfficewit atand ae defendant's affidavit of 
merits. On December 14, 1929, defendant, apparently without Leave 
of court, files three seecalled “additional plena," which amounted 
to (a) general issue, (») son execution of a judgment note, ane (a) 
payment of part of the mote anc failure of consideration aa te the 
‘balance ¢laimed to be dus. 

On Mey 27, 1952, the cause was tried before a Jury and, 
at the close of plaintiff's evidence, the court directed the jury 
to find the issues against plaintiff, and, euch verdiet being 
returned, entersd judgment againet plaintiff? for cocts. From the 
judgment plaintiff prosecutes the present appeals Mo appearance 
has here been entered or brief filed by defendant. 

After reviewing the recerd we are ef the opinion that 
the court erred in directing a verdict for cefermiant at the eleae 
of plaintiff's evidence and in enterdng the judgment. The bili of 
exeeptions diseleses that orthur Bennet, president of plaintift, 
wan called as a witness fer it and he gave certain teetimonys 
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Plaintiff produces the note sued upon, but upen ite being offered 
the court refused te admit it im evidenees IH this ruling the 
court erred. it appeared from defendant's affidavit of merite, 
by guid Compboil, 2 well ua from the testimeny ef Bennet, that 
when the note waa executed and delivered Lindley wae defendamt'a 
president. nd in the affidavit of merite 4¢ was not eladmed 
that Lingley cic mot have svthority te exeeute a promisuery nete 
of defendant, but only that he die not have authority to execute a 
ditiament note. it alao appeared from defendent‘s affidavit ef 
merits that defendant hac recegnixed thet the note waw ite note 
by making partial paysonts thersen. The offered nete was pede 
Eapig evidence ef the indebtciness claimed te be due from defendant 
te pinimtiff.e ame the burden of proving the éefenses, either that 
the note had fully seen paic oy thot there “ae a fadlure of coneid- 
@ration as te the eleaimed unpaid portion «ef the note, was upon 
Gefendunt.e (Sarre}t Bibicsl ‘nstitube v» Nabione, "ire Insurance Coss 
R57 tlle Appe 117, 122% Sonneli vs ‘ilders, G7 (Lie S27, 3835 Pierix 
No Muehler, 201 [11. Apps 208, 115; Mitghel] vs Deedes, 49 Tis 416, 
426.) And when the judgment ae confeased was opened and defendant 
given leave to defend on the merits, plaintiff's cause of action was 
in the same stete as if 16 hed been commenced im the ordinary pre} 
eedure by sumuons. (George Jo Gooke Coe ve Jolmeon, 179 die Appe 
83, 864 Morrivon Hotel Coe vo Kixemers 245 tis 4319 434+) 

The judgment of Mey 17, 1952, appeeled from, is reveraod 
aad the cause remanded. 
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RUTH ANDON SOR, 
Defendant in Error » 
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SRHGK TO GIRCUIT couRT, 
Vea \ 


Plaimtiti in Srrer. 


COOK COUNTY, 
Gh se ras . ie : % 
“69 1.A.654 


WRe TUSTICE GRICLEY VALIVER i) THE OPINIOR OF THE cout. 
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in January, 1932, arthur Anderson, defendant in a 
divorce proeeeding in the cireuit court ef Cesk county and 
hereinafter called defendant, sued out a writ of errer from the 
Supreme Court, seeking to have reversed certain ordera entered 
by the circuit court supplementary to a final ceeree of February 
G@» 1931, which gronted 4¢ Buth Andereon, hereinafter esdlad 
complainant, a diveree from defendant on the ground ef desertion, 
and aleo appreved a property settleuent between theme Gn June 
@4, L932, the Gapreme Court, fer reasons stated in ite opinion, 
ordereé that the writ of errer cause be transferred te this 
appellate court (Andersen ve sndermotiy 349 lille 409 46)3 and waid 
fausé im mow here pending. 

Prom the praeehpe record gertifled te by the clerk ef 
eireult court, and frem caid upinion of the Gupreme Court, the 
following facts appeari Gn Wey 15, 1931, complainant filed a 
petition in the diverce cause, slleging that the decree, besides 
granting a divores as prayed, previded for a property settlerent 
between the parties in eecerdance with their written agreements and 
further provided that the court shoulé retain jurisdiction for the 
purpose of carrying the agreement inte effeot. She further alleged that 
the agreement hac fuliy been gerfermed en her part but that defendant 





hed failed to carry out his part of it; thot whe had depositee with 
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the Chicage Title © Trust “oo, av evorewees all necesvary papers 
and documents to complete the sottloment, but that defendomt Bad 
failed to deliver merchanteble titles te be token by herg that on 
May 7,» 1931, defendant notified the Title 4 Trust Co. that his 
sOliciters, Chorles KR. Maft and Leo J. Maguennuer, had been 
discharged by him and that it should disregard their inatructions 
im regurd te the escrow agreement, the prayer of the petition 
was that o rule be entered om defendant te show cause why he vhouwld 
net be punished for contempt ef eourt fer hie failure to abide by 
the court's order ond to tarry out the settlement agreement, etes 
Om Bay 26, 1931, om motion of cefendant's said solicitors, 
the court gnve them leave to withdraw frem the case ae colicitera, 
and on the acme day,» on complainant's motion, the court ordered 
that they deposit in the safety deposit vault ef a nemed Chicege 
bank certain deseribed notes and mortgages in their possession that 
had been executed by complainant umder the settlement agrecment, 
but further ordercd that the eaking of such deposit should not 
affect their attorney's Lien upon the papers, amd thet the question 
ae te the balance of the fees to be sllewsd to them should be 
reserved by the court for future determination. On dume 30, 1931, 
upon the agreement in open court of defendant and said solicitors, 
the court entered an order that the soliciters retain and have as 
their fee, for services rendered te defendant, certain real estate 
mortgages exccuted by complainant on preperty to be taken by her 
under the settlement agreement, and on «hich, by the terms of the 
agreament, she was to exeeute the mortgages to defendant, and that 
they alee retain tweethirds of the meney held in everow by the 


Title & Trust Ges under the terms of the agreement. It does not 
thereafter 
defendant > 





appear from the prevent record that 
filed anyanewer to complainant's said petition, or that any 
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orders of the court were entered concerning 16 exeept te continue 
the hearing thereon to a future daye 
Om September 20, 1951, after cue notice to defendantty 

new seliciter (Williem J. Kovinson) as well ae te his former 
solicitors (Haft and Hagsenauer), complainant was given Leave to 
file and filed another oy supplementary petition, verified by her, 

in which she alleged the entry of the éiverey deegrea of Pebrnaey Ge 
1931, the approval by the couré of the property-settlement agrege 
ment, and the retention of jurisdiction by the court fur the puryose 
of carrying that agreement inte effeots that by the egrcement ake 
wae to receive good and merchantable title te five Broperti¢ges subs 
Jeet to certain mortgages, and wae te make sertain paymentea te 
defendants thet she and defendant HA’e ef Cocrew agreement with the 
Title & Trust Coo, and under it ahe had emecuted all deeds, neten, 
mortgages, trust deeds anc other documents Required ef hery that she 
hed deposited in escrow 05,000, and hao beeome Liable te the Title & 
Trust Coe for a large amount; that the properties deeded to her by 
defendant have defective titles and she cannot get & guaranty policy 
en thems that defendant's fermer seliciters acted for him in the entry 
of the decree, and she and her uoliciter (Sehjamin He Skrlich) have 
done everything poosible to carry out the settienent agreement 
but defendant has refused to eooperate and has hindered and prevented 
it being carried out; that he has notified the Pitle & Trust Coe to 
disregard his solicitor's instructions, and hia present aelieiter 
(Rebinaon) hae imformed her that he eannot get defendant to sign 

the necesscry papers with the Title & Trust Cosg that complainant 
has made herself liable on notes end mortgages which are atili 
Unter the court's Jurisdiction, that she had expended large sume of 
 ~‘weney amc that the titles che has preeured are of no great volueg 

| that beosuse of defendant's failure te Carry out the settlement 
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agreement she is threatened with the fereclogure ef one of the 
properties received by hers thot ou September “5, 19031, one LLoyd 
Smith, receiver in a partition provesding still pond ing vebween 
her and defendant im the cupe: . eGurt ef Cook county, cauged an 
oxder to be entered in that proceeding directing hey te show cause 
why ehe has failed to pay the owa of $4,800 te anid vocciver ae Pees 
and alse certain feces tu that receiver's seliciter, chich said fees 
had previously been orderec to be paid; thet under the aettlenent 
ugrcement waid feem were te be paic by the Title & Trust Coe, as 
euerowee, out of the fumde in ite hewie, and thot wake ig gaeed with 
possible punishment in the superioxy court procecdings and thet became 
ef the foregoing facts, ant particularly because of defendant's 
aetion in refusing te carry out the provisions of the settlement 
agreements which he ie in fact weli sable to dos complainant aske the 
court's aid in protecting her property righta. fhe prayer of the 
petition ia thet the civeult court modify ita deerce of February G,» 
1931, by awarding to her such preperty as she may be entitied to in 
lew or equity, an¢d the return ef such sums aa may be duc toe her from 
@efendsnt; that whe be given « proper aliowance for permanent slinony 
‘gpd solicitor's feeng thot the cours cancel and anmul enid decree of 
Yebruary Gthy omly im so fer ae it affects mortgages and documenta 
executed by her in compliance with the setilement agreements that 
the Title & Trust Coe return her papers, documents and money beld by 
it as esorowees that the former solicitors of defendant surrencer 
all notes ané mortgages held by themy thot a rule be entered age in at 
defendant requiring him te show cause why he should not be puniehed 
for contempt of court for failure te comply with the setilememt 
agreement amd with the éeoree of February Gthy auc thet she be given 
wuch other relief se to the court shall seem meets 

On the game day, upon motion of onother new solicitor 
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for defendant, one Harry Me Phipps (whe entered his appearance as 
sole soliciter), the eourt gave leave to defendant to file an answer 
to the petition and such enewer wae filed on Cetober 3, 21952, im whieh 
éefendant eduitted the entry of the civeree deeree of Februory Sth, 
that the same appreved the settlement egreement between the nertics 
ami that by it the cours retained juricdiotion “fer the purvose of 
carrying eaid ngrecment imte <ffect,” but defendant denied that 
complainumt's petition comtaimed allegations "ourficlent te suppert 
a degree fer a specific perfermancs of « contract," ar that the 
court “ponsegsec aquit<ble powers te enferes said settlement agrem- 
ment," or thet the eourt hed juricdiction te madify ssid deeves of 
Pevruary Othe Amdt defendant alleged that there wana still pending 
im the auperigr court ef Cook county, ense Boe 4849756) a partition 
euit between the parties which hee been commenced by complainant 
(then defendant's wife) om September 2, 102%, and that the superior 
court “claims jurisdiction over the aeme identical preperty herein 
referred te." «nd he urged that the civeres deeree be “opened up 
ané ve¢ateds" ané that he be sllewes te file am amended angwer amd 
& eroess-bill, and for the reasom, ae cileged, that his former 
solicitors (Haft and Bassenauer) bad vielated hie instructions in 
allowing the diveree deerce to be entered agzinot him without o con- 
test. ‘nd he gemied thet he wee in comtempt of court and prayed 
thet the court enter such orders thet Justice might be Conee It will 
we motiecd thet im Bie anewer defendant dece not deny the material 
ahlegstions of complainant's petition (in substanee that éefendéant 
‘advisedly entered into the settlement sgreenent, thet she in good 
| faith hae performed or attempted te perform her part of it, thet he, 
although well able, hee failed an¢ refused to perform his part ef it 
and has prevented its consummation, and that as the result she is 
being injured in her property righte.) And he coes not sllege any 
‘facts showing wherein his inctructions to his said solicitors as te 
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the trial of the civoree case were violated, oy ay facts showing 
that the deerce of February 6, 1951, was obtained by fraud or 
improper practioss. 

On Cetober 239 1951 (before a heariny wan had on come 
Plainent's gaid petition) defendant, by his then solicitors, Snippa, 
filed a petition for “Leave to file a bill of review” againat 
complainant and “gueh others ss may, by anié deerse of February ¢, 
1931, be affeeted aa parties defendant, for the purpose of having 
eaid deerce reviewed, reversed and set aside.” im tae petition 
defendant elleget in substance that en Janucry 29, 1931, compiainant 
filed her ameniec bili in the clrewuit court for a diverce from him 
om the ground of his desertion from and after June 1S,_, 1808; that he 
entered his appearnnge by his then sGlicltere and fileé an answers 
that there wae a hearing in open court at which witnesses were heard 
*upon a otipulation enterec into by soliciters then repreacnting 
him ané ¢omplainantg* thet on Sebruary G, 19Sl, the court granted 
the diverce on the ground of hic desertion; that im the cverve the 
eourt found thet the parties bad “entered imto a written agrecment», 
providing for a settlement of their property rightes which is approved 


‘by the courta® and that the court, in addition te évereecing the 


divored, alec ceereed that “upon the consummation of the agrecment 
the geome shell constitute a complete bar of eavh of the parties te 
any ¢laim or right ef action arising out ef the maritel relation,” 
and thet "the court retains juriadiction for the purpose of carrying 
gaid agreement inte effect and to do equity between the parties." 
Defendant then stated in nine separate paragraphs varies roneons 
why, in his opinion, esid degree of Yebrucry @, 1951, should be 


reviewed and reversed, but no facts ave sllegud disclosing that there 


wan any fraud practiced upon the court or upon defendant im proeuring 
r ite entry. %m the sume dey defendant presented to the court (Judge 
 Prude) his sad petition, together with the bili of review vhich he 
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prepesed to file, but the court entered an order denying } 
right to file noid bili of reviews, and such bill is not contained 
in amy certificate ef evidences, and ia, therefore, not properly 





vefore us fer eonsiderstion. The clerk's vecord, however, dicoloses 
that on the eame day (Cctebex Ath) that he filed hia petition 

for leave to file « bill of review, complainant fileé in the clerk's 
office a lengthy cocument of avaut 99 pages, whieh is entithed in 
the couse ae « “Bill of Reviews" 

On Ueteber lv, 1952, there was a heoring om complainant's 
petition of Ceptember 50th, and defendant's enewer thereto, before 
the same judge (Judge Trude}, resulting in the entry of an ordex that 
éefendent sppear on October {7thy and “show esuse, if any he Wa, why 
he sheuld mot be punished for contempt of eaurt for hig failwre tea 
comply with the deeree of thie court and the orders theroof.* im 
the order the osurt found that defendant then wae present in open 
court im pergen and by counsel amd that defendant stated that “he 
widersteoad the court's order and thet he enived services of « copy 
of the rule." 

On Getober 27, 1931, there was = hearing before the sume 
_ Judge (Judge Truge) on the rule to show esuse, at whieh time both 

parties and their reepective counsel were present and the tint imeny 
ef witnesses wos heard, resulting im the court ordering that cefendant 
“be committed to the common jail of Cook county, there to rewain 
fox a period not te exceed six (6) months, for his direct and 
willful contempt ef this court, er until sooner purged of enld 
eontempte® In the draft order, that day Tiled, the court mmie 
|“ fineinga in aubstanece as follerg: 

That the parties “hereisfore entered inte an agreement 
ter the settlement of their property rights, whieh said sets loment 
Was approved the decree heretofore entered in this oauses" that 
Complainant has executed and delivered deeds of vonveynnoe Lar auch 
 ~property as was required her to be conveyed to defendant by 
virtue of the egreement; that she hea executed and ¢elivered to 
the Ghiesgo Title & Trust Coe all of the motee, uertgages, truat 


@eeds and other docwments thet she was wequired ta dog that she 
hee deposited the necessary moneys required of her by the settlenent 
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egreement to defray expenses ond to pay to defendent the eum ef 
$10,00C5 that she has done everything Corkins’ ef her to comply 
with the agreement; thet chertiy after the entxy of the deeree 
of February Gth, defendants, accompanied by hia then selieiters . 
Charles Me Esft, apprared at the effice of the Title & Trumt Coe, 
and he entered into anid exerow agresmenty that he exeeuted certain 
éecis of cenveyarge te compleinant, conveying te her certain 
properties requires of him to be conveyed; thet under said settles 
gent agressent it wee hie duty te convey geod and merchanteble titles 
te said propertices, bub thet he fsiled in this, thet the titles cone 
veyed te templainant are not food ond merchantable but «ve gubjeet te 
liens and encwsbrances? thet defendant dismissed his sulé celieiters 
(Heft end Hassenauer) and retsined one Yilldem J. Rebineen as his 
next solicitor of recordy that said Robinson “wae prevented” by 
gefendant from completing the acttlesent and taking the negeaaary 
steps te clear the titles to the properties; that several monthe 
after the retention of said Robinson, defendant precured another 
solicitor (Phipps) to appear for him ev vecurds and imued iaswily 
thereafter cauned notice to be served upon compicinant that “he 
woulc net complete the suic seitlement,*® and thst, age the court 
hag ne jurivdiction te enferce the samt, he weuld “settle the matter 
oa hia own terxma or nOt ci GhLg” thet ke caused gale new seliciter 
te file a petitions vhereim he preyed fer lenve te file a bild ef 
sevies, and presented the sxme te thie cuurt, tegether with « Lengtay 
agcument purporting te be « bili of review; tht after a hearing upon 
Bis petition the court demiec him leaye te file the coowsent?: that 
as to defendéent's angver to complainant's petition the court finds 
that defendant im anid cngeer “wholly faile te treverac ar set up 
any ¢ofenme te the sliegetifiens of anid petitiong*® and that the 
court further finds that defentiant, since the entry of sald ceores 
ef FPsbruery Gthy “hae been and still ia able to carry out the terme 
ef aaid settloment agreement anc comply with gald decreas, that he 
has willfully and contumectously refused and failed so to dé, and 
still im open court refuses eo to do, and is in direst aantempt of 
this courts” thet eince the entry ef enid aeeree he “has had full 
er and control aver the properties recuired of Siw te be trange 
erred and that he hae deen able to convey the seme im aceordtanee 
with the terms of said agreenent;" anc that defendant “has wholly 
failed to show any cause why he should not be punished for contempt 
ef thie court fer bie refugs] tc comply with eald dceres heretofore 
entered.” 


The clerk's recerd further discloses that on the follewing 
day (Oetober 28, 1931) the court, on defendant's then soliciter’s 
motion, ordered that defendant be released from the custedy ef thy 
sheriff, 1¢ appearing that defendant had deposited $1,000 im caeh 
with anid qlerk “ae surety fer oxrthur andersom, pending his appeal 






te the appellate ceurt for the first district of Tliinois." The 

reeord dees not disclose thet he perfected any such appeni, but it 
appesrs that in the foliewing Jenusry he sued cut the present writ 
of error from the Supreme Court, which couse thervafter wag trange 


ferred te this court, ao first shove mentioned. 
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He gertifieate of evidence or bill ef exceptions, cortified 

hy the judge, of the proceedings had on anid hearing ef Gctcber 27, 
A051, iv comtaimed in the present recerdé. The records however, 
Giseloses thet on Movember 14, 1931, there was filed in the olxreukt 
Gourt clerk's office a sHeeslled “Trangeript ef Testimony," entitled 
im the ccuse, and purporting to be a transcript of certain teat imony 
given by eid defendant under cath and statements of respective 
counsels it is marked by the judge (Judge Trade) as having been 
“prenented" to him cn Sevember Sp L931, but If is net cortifies te by 
him im any manner, and it ity therefore, wot preperly a pert of the 
present records 

Fourteen errors are assigned by cufendont’s solicitor, 
Phippee Many of theae errers are not argued by coungel in hig 
printed brief, and, not beine argued, chowls be eonsidered ea 
waived. Two of the errors assigned are that the court erred (a) 
in granting © deerse of divorce te complainant, and (>) in appreving 
the property setilement between the portiens., 4 review of the 
present revord discloses thet these assignments should not be 
considered, and fer rexsene stated im said @pinion of the Supreme 
Court (indergom ve Andergons 349 [lis 4%, 45), a0 follews (italiag 
ours) 
¢f error ave net presented fer decision ey tee even ne ee 
cane, beenuse neither the deeres fer civerce wer the Plesdings or 
evidence on shich it was entered, nor the property settlement Ageee= 


ment nor the deeree approving the same, appear in the Graneevipt of — 


record filed in this court except o2 they are wet out im the b a2 
| the defendent wags cenied Leave t6 flies “the create 
court aise refused to set aside or to uocify the deoree fer divorce 


or the deeree thet the parties eorry out the property settlonent 
agreement, ag prayed by the supplementary petition by the comple in 
ant the complainant has oecigned ne croess-errora on this recerd.” 

Tue other assigmments of error reslly amount to One, Viz, 
(@) that the court erred im refusing defendant leave te file his bid 
ef review. in cur opinion there is mo merit im the assignments. . 


289 Tlle 260, 265, it is snid: “Bille of 
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reviews or bills in the nature of billie of review, are divided 

into three general clusses: Bille for errer apparent on the faee 

of the record, bills to impench o deeres for fred, and bille to 
review « deeree on account of new matter or mewly diseovered ovie 
denee. Bilis of the last olosa cavnet be filed se ao matter of 
right but are only allowed in the sound @lacretion of the courty 

amd the same rule obtains where « bill fer either of the first twe 
causes is joined with one to review « deeree on account of new 
matter arieing eince the Geere: was enterede * * Bille of thie 
tharseter wild net lie until after the close of the term at which 
the deerce was entered, and when based upon newly dieeeversd mathor 
muzt be accompanied by = showing that euch fuct wan net discervered 
until after the eriginel <ceres had been entered and by the exercice 
of réexgemable diligenee could vot have been discaversd bofers that 
times". (See, aleo, cehoefer ve Uumderles 154 T1l+ S7%, G01y cizag 
Ne Elune, 183 ids 132, 1549 Herrigen y. Vounty of Peoring 262 id. 
SG, 413 Covbdy ve Coxbhys 304 ids SoS, 387% Anderson v> /mdoxsome 
349 ide 259, 2616) It ie apparent from defendant's petition ef 






Oetober LS, 1951, for leave to file a bill ef review, that the b111 
| he proposed to file is one of the last mamed class and vould only 
have been filed by Leave of court first ovtained. And it in equally 
| apporent that the court did mot abuse its diserstion in conying him 
leave to file the proposed bill. He wade ne proper showings In 
the Cerbly cuse it is said that the sliowanee of the filing of such 
am bill of review "ic net a wetter of right in the party, but reste 
im the sound diseretion of the court, to be exerciaed cautiously and 
sparingly, and only under cireumstonese that demonstrate it to be 
indispensable to the merits and juotiow ef the couse.” mh the Zhang 
ease it ig enid: The true rule would veom to be that unless there 
‘ee been an abuse of the fair diseretionary power with which the 
eirewit court has been invested in the matter of such appliestions 


ite decision should not be disturbed. 
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Sind @qually sithevt merit, in eux opinion, ia another 
assignment of errer (d) that the court erred im finding defendant 
guilty of contempt fer failure te comply with the terme of the 
deere concerning the proepertyeacttlenent agreement. The allegations 
of fxet in complainant's verified eupplementary petition of hepheuber 
509 1951, were not denied by cefendont im his anower to the petition. 
Those allegations showed prime fuci@ that he was in contempt of eourt 
for having deliberately refused, although well able, to carry out the 
settlement agreenent, which he hac adwisedly entered inte and joined 
with complainant in getting the court te appreve the same im eadd 
Geerees. Yurthermore, in the abaenec of a certificate ef evidence 
or bill of exeeptions showing what securred on the hearing of the 
vule to show couse, we must presume thet the findings ef the court, 
ae contained in suid cammitment order ef Seteber 27, 1031, above 
eet forth, were wufficiently eusteined by evidence adduced at eaid 
heoring. Ruch of defendent's counsel's argument, as te why said 
Jact mentioned orcer ie erroneous, hue ae ite basia « certain prior 
litigated partition suit, coumenced im the superiey sourt by complaine 
ant (then defendant's wife) against nim on September 2, 1923, in which 
@uit s ceeres subsequently was rendered, and om append te the Supreme 
| Court was affirmed in port and reversed im gart and romended with 
Givections. (Anderson vs ondersens 339 Tle 40%5 4246) “Ye eanmnet 
se¢ what proper beoring the partition Litigation has upen the present 
éivoree litigation. if it has any 1¢ should bave been wade to ADP OnE e 
and it has not been made te appear in the present reverd. 

Finging no reversible error im the record, the esfd 
aiveres deerce of Yehbruary 6, 1931, the order of Scteber 15, 1931, 
@enying éefendant leave to file a bill of review, and the contempt 
order of October 27, 1931, adjudging deferdamt guilty of «ilifcl 
eontempt of eourt and sentencing him to jail for e period mot te 


@xeeec 6 montha, ox until sooner purged of the contempt, are all 
affirmed. AVP TR 
Scanlan, Po Jes comeursy 
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WICK Be Be f 
Fininsire in Error, 
ERROR TO SUPERIOR cout, 


Veo 


CLARNNGK HK. Bi Vemuri, 
Deferiant in irrere 


COOK COUNTY, 


MR, JUSTICE GRIDLEY UoLivenx> tHe oprerom ov THE COURT. 


Pinte Rica Np Reg 


Ia an action for dnmages for personal injuries received 
by plaintiff in an automobile accident on the evening of October 
159 1929, there was @ trial before a jury in Hovenbers, 1931, ree 
sulting in « verdict finding defendant not guilty. Judgment upon 
the verdict wae entered against plaintifr for cOate, and he seeks 
by the prevent =rit of erver to feverse the Judgments efendant 
hae not filed a brief in this court. 

Om the trial plaintiff and three witnesses called by 
him gave testimony as te the happening of the accident. Defend ant 
gave his version thereof, and alse called three witnesses whe 
teutified a6 te Ghacrvations made upen their arrival at the scene 
of the accident after it had happened. From the testineny of 
Plaintiff and twe of his witnesses the following facte appear in 
subatance: A much travelled public highway, about 50 feet wide 
and known as Milwaukee avenue, rune in a northwesterly and southe 
easterly direction. bout three miles nerth of Dempster street 
(an east and weet highway) is an cast and west roads known as Central 
Toad, which crosses Milwaukee avenue. ‘Bout 7250 e' clock on the 
evening im question plainti?? was éziving hic Ford sutemobile 
southeasterly in Milwaukee aVENRE, When, because of a fint tire, 
he was compelled to stop, near Central rond, to put a spare tire 
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on the Lett sear wheel of his care At thie point the highvey 

wee euffielentiy wide te allow four lanes of traffic, twe north, 

aad twe south, ond plaintiff had been travelling on the concrete 
pavement in the lane farthest to the west, Inmwediately to the 
west of the pavement was a dirt *ehoulder," about 4 or 6 feet wide, 
and still farther to the west wae a shellow diteh. The district was 
Open countrye There Wes & slight bend im the rond just north of 
where plainti??’ stepped.» He precesded to drive his car almost 
entirely off the pavement and stopped, heated aeutheriy. Only the 
left rear wheel remained upen the pavement. It wes nearly dark but 
Objects ever 200 feet away could be seen. The lights on ploine 
tiff'sa car, including the talile-Light, were burning, “ith the 
essivteancse of hie son and his nephew, who hed been passengere in 
the cars plaintiff raised said left rear «heel by meana of a jack 
resting upon the pavement near its edge. Naving remeved the old 
tire plaintiff was in the act of putting om the opoere tivee He wag 
atanding en the pavement te the cast of and Giese te the eur, im a 
stooping position facing it+ His son was etanding on the east 
running board and was so @irecting the raya ef the “spot iight* 
that they were shining on plaintiff and on the wheel ami tire, and 
. | toward the northe GSuwidenlys and without any worning, defcuisnt’s 
Hasex autemozile, being driven by oim southerly in the most 
westerly lane of the highway, cellided with a reax portion ef 
plaintiff's ear and with plaintiff, causing him te be vielontiy 
throur dewn upon the pavauent, breaking his left leg and both aras 
and Oruising hime Plaintiff's son alse sustained injuries, and 
plaintiif's esr wae shoved forward avout tem feet, aud when 4% 
stopped it was partially on the dirt showlcer of the read and 
partially im the diteh. After the sovident, an ambulanoe having 
been enlied, plainticf was takem to Ste Prencia lespitel in ovenston, 
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where he received medical treatment and hospital eure. His padd 
hospital and piysiclane' bilis amounted to abeut 2700. Be was a 
tatler by trade, runuing Riu own shep im Chicogo, and ueundly led 
earned about 169 a week at his work. tb was about a year before 
he could yeoume Aig usual work, curing which time hia shop ves 
CLesed, and he claimed that even up te the time of the trial he 
oetasionally suffered pain in kia Left leg, reaulting from the 
fracture « 
Tlaintiif's other witness, Henry Sklare, Just prier te 
the secldent, wae driving kis automobile southenaterly in the moat 
westerly lane of the highway, and at a apeed ef shout 359 wiles an 
hours His testimony was in substances that he motiesc an sutemebile 
(whieh he sfterwards learned ens defendant's) abevt 100 feet ahead 
of him, travelling in the same lane, im the seme direction, ar@ at 
about the eame rate ef epecd ac he wer running; thet neither the 
morth os south traffie on the read wae portieularly heevy ot the 
timey that he ales noticed « slight bend in the rosé towards the 
Wests that he paimly aaw oncther automebile (plaintirf's) tering 
os the right (west) edge of the ros and thet several persone were 
Standing to the exst of the automobile and ¢oing some work upon its 
and thet shertly afterwards he sav the celliaion, stopped and slighted 
from his oar, rendered some ascivztanee te plaintiff and remmined at 
the seene of the sccident until the srbulanes arrives. The witness 
was a diginterested one, not acquainted with the partivse 
Defendant, eupleyed a¢ a ¢lexk for an express compaziy, 
was hie mly witnees as to the happening ef the uncident. He temiified 
thet his wife was with sim im hie ear at the times that they vere 
returning home from Antioch; thst it was “completely darkg” that 
“he waa driving southerly in the west traffie lane and at 2 speed of 
about 30 miles an hourg thot he was “about fect behing“ another car 
| geing southerly at shout the some rate of speedg that suddenly “this 
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@ar aweryed to the left inte the other south teaffie lene, and I 
then saw for the firat time by wy lights the parked anugelis’ ear, 
I attempted to swerve my oar te the left and feliew in the same 
direetion as the car shead of we hed Gone, but just oa I atiumpted 
te de se another cor eame jy me at 40 miles an Rour * * and IT 
immediately awung back aud applied ay brakes; that as the Augelis* 
ear first came inte my vision “there was a wan gtanding behind it 
and ancther man eianding te the Left of 163" that Angelis was 
“caught between che two care)” thet whem te coliision sccurred the 
aAmgelig car wes “pushed ahead, five te ten fecty" and that the wite 
neas Gid noi gow the sngelis car until he wage "15 or 20 feet away 
fvom it3° anc wot untii the satemebiie, shich was imnedintely ahand 
ef nim and “directly im wy iine of vision,” had eeerved te the left. 
after considering oli tae facts end cireuastandes ia evie 
Gene, we are of the opinion thet the juryta vercict fer defeniant is 
manifestly againat the weight oY ihe evidenees beth oa the guestion 
of defendant's negligenes end plisiniiff'se claimed contr loutery 
negligence in payvking hia ear at the time ond ploce and for the 
Purpose shown, anc that it is in the interest ef Justice that there 
should be another trisi ef the couse» e think that it sufficiently 


 gppears that defendant was guilty of negligence in aot keeping wudk 


@ Lookout ahead as would Rave enabled him to awe plaintif?’s parked 
car before he cid. If 42 be Sones, Ae Clidwe, that dofondomt 

could not see pininéiff'a ear befere ko did begause the other osx 
iravedling 24 feet ahead of cit obgirueted Mia vision, we ‘hink he 
ig still eaascgeavle with negligenes in that bia ear wos travelling 
tee ¢lese te that ober cars eupecially whem the acmitt<d speed of 
hie @ar (30 wiles am Bowr) ie comeidered. ima we fsil te seg, under 
all the facts and circumetamecs, Bow plainsifi can be comsidered te 
have been conicisuterily negligent, ag claimec, im parking hle eur 
where he 41d (ieee, on the very edge of the road) for the purpose 
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of putting om anather tive, Im 4 Berry on ‘utomoniles, pe 228, 
BOCe B55, 16 is aeidt "It ie held thet « moLorizt is not 2 
trespasser upon a hishesy heesuee ne stopa there temporarily te 
repair hie machine.» AS euch time he ia entitled to the rights 
ef atraveller. He way we negligent in stepping in «a dark plage 
witheut chewing Lichter, or just areund the em! ef a curve in che 
Righway which obscures him from other Sravellers opprasghing an 
the seme eide of the Kigheay. Ne ia nas Heetvenrily negligent ig 
failing to watch continuously for ether yeni elie. Me moy rely 
to seme extent om the exereive ef auc Gare by the drivers af other 
methiness” In the present cece it spyeern from the efeoar pri 
penderance of the evidence thet <t the time of the ¢olhlision the 
Aighte on plaintiff's sar were burning, and that the slight bend 
in the road te the north ef where Wir cor wes prrket asctated 
tether than prevented érivers of other Oart,» goimg goniheriy, in 
aeing the parked gare (See, wleo, Collins v. Foy Lijm, 225 i. 
APPe 430, 452935 Reynolde vy. Murphy, O41 Mane. 225, 2279=34) 
The judgment is reversed and the cause remanded, 
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AVERY BRUWLAGE, 
Appeliont, 
r SPPEAL Feo arecurr 
3 


SOUTH PARK COMMIGLIONS, 


a body politic, ineorporsted, 
Appellee « 


COTn?, GOR COUNTY. 
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MRe JUSTICK GHIOLEY DELIVENC TRE OFIRION oF tHe COUNT, 


Ponca Mate hae te le tas Re Rhine 


Om Jume 15, 1931, im «an aetion im assumpsit for donnages 
for brexch of a written contract, upon « trial without a jury, 
the court entered a finding ane judgment ageainet defendant fer 
$1,000. From the judgment pleintiff oresecutes the presnent 
Sp pead » 

The action wag commenced on -pril 23, 1950. Plaintiff's 
enemied declaration comaiata of 2 apecial count and the common 
counte, to which defendant filed pleas of the general iccue. In 
the opecial count plaintiif slicges: 


That on weust 14, 1924, defendant entered into a 
written contract with plaintiff, by the terms ef which “plaintiff 
agreed to furmieh a11 the isber and material hag eer ig for the 
complete construction of the work om the Couth Yark Boulevard 
Vindust at Zach 2ird street ond the fLlimois Central Re fe Ogee 
Sight of way, specifiexliy referrec to im the contract ans” 

(Here is described efx “items” ef work) "which said «work, vith 
the exeeption of the sidewalk siebs, wes te be completed on or 
before March 1, 1925, anc aaid sidewnlk slabs were te be completed 
om or before April 1, 19254" thet fer the performance of the 
contract plaintiff was 40 be paid “the oum of (7566,340, with such 
additions or ¢eductions therefrom, at unit prices specified in 
asid contract, as might result from additions to er deductions 
from ssid works" that the contract further provided that “certain 
wuildings secupying o part of the cite of the proposed viaduct 
would be wrecked by defendont net ister them August 1» Lik, 
amé sald site mace available pind me gc-yh for the carrying on of 
the work contemplated by the ¢ et,” and that "founcations for 
certain of the abutments for the viacuet would be completed by 
defendant, pursuant te separate contracts made by it with other 
econtractora, September 1, 1924, certain steel spans erected by 
defendant ete by October 1, 1924, and the foundations fer the 
re approach ef the viaduct completed by defendant by Seteber i, 
ithe 
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That defendant, in vieletion amd disregard of ita ovligations 
waier the contract, “failed te complete the wrecking of said buildings 
aecupying = portion of the site of the preponed viaduct until, toewlt, 
September 14, 1924" (a delay as alleged of 1-1/2 montha), “and fsdled 
to complete the construction ef anid sbutments and steclwerk until, tox 
wit, January 15, 1925" (delays ay alleged of 4-1/2 and 3-1/2 monthy 
respectively), “whereby plaintiff woe greatly delayed in hie performance 
ef the work" uncer the contracts that plisintitf furnished the watertal 
and completed the work required by She contract and to defendent’s satise 
faction, tegether with certain additional work ordered, and defendent 
"hee paid plaintiff thereforg* and thet by reason of acid deloys caused 
by defendent's seid brecches, “the cout to plaintisf of perferming and 
et said contract was greatly emhanesd and increased, - ell te 
plaintiff's great loss and damage im the cum of 0100,0009* ete. 


the yeoord digeloses thet on <prid Gl, L9S1, om decfentant's 
motion, the court ordered pinaimtif’ io file = bili ef particulars, which 
thertsfter woe filed and ie contained in the bill ef exeeyptions. 6 is 
a lengthy inectrument, divided inte & parngraphs anc containing figures 
ané words setting forth the several cleime and the bases therefore The 
ageregete states oum for sll cleime is (96,820076, and the substanee of 
the several claims ie as fellewss 


de "Due te the failure of defendant te deliver 

esession of the site for wid {3rd street visduect 

or approsimetely four months after the date on which 
plaintiff was ready to begin she construction of the 
viacuet, plaintiff was ebliged te ineur and did ineur 
the fellewiag direst expenses for jov supervision, 
rental of equipment and overhend expenses for sald 
period ef four months i” 


Joe supervision (wages and Seqeranen) G12 94390 
henteal ef equipment (itemived) 6,i0G 

Overhead expenses, al rate of 3% per 

year on 0600,000, ané rent and ; 
attrition om «wail tecls 9400 EQS gHS9 000 


@e ive to said delay in turning 

@ver the site and the éelay of defendant's 

@ther controctérs tu cometructing foundations ond 

_steclworks it becume neceaunary for pladntiff te 

‘prosecute his work “during the winter months,” 

and thereby ineresaed hig expense because of the 

‘Beeevenry use of additional luaber fox the conerete Sees 
forma, ta the net amowt of 22 9620 20 


Be Bue te anid delays, plaintiff suffered 
ai of ehnee ef plaintiff's werking and 
gupervising force,” bBeeause (a) endd foree, being 
het hed to be temporarily leid eff, and (5) when 
&6 reowned work, it wae obliged to work “under vinter 
f itiene.* Aud ite efficiency “wns redueed «t Least 
: ¥ gente” And, an plaintiff's total payroll wes 
G00, the 10 per cont lees incurred ig 

Carried forward 
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Srought forward O72 9659 600 


4s Beenuse of said delays, it beeeme 

impessibie fer pheintifr to ereiete ian viaduct 
in time te permit the opening of the drive in the 
wimner ef 1925, “without working from beth ends of 
the vinduet," and thie “required the inatallation of 
& atperate plant at the enet end.“ The *orderly amd 
ecomomiend plan ef proecdure wag te pour the entire 
eonerete from the large econerete pient silready 
er é poaten ese om the Yeuth Parkway,” but, 
because ef the necessity af operating from beth ends 
of the viesuet, there wae the additional coat "of 

& concrete tewer am? chat ing eystem, inetali« 
ing concrete mixers, hoists, Obes, and wrecking sume, 
at enid enet ends” and for certaia rent Sor 2 monthm, 
ali amounting to $2628 200 


«m@ the additional expense fer 
adéitionsl foramen, ctes, requircd for 
separate gung, for @ weekc, of AGE OO 


Amd, in order te make the east and 
of the viaduct secesuible to trucks, plaintiff 
was forced to build and onimiain temper ary 
driveways at a coct of 1500060 


Amd, due te the longer haul, he was 
foreed to pay more for materials delivered te 
the east end of the viaduct, conciating of 
and eee coment snd luuber, amounting 

itemized) to 3500 000 


Sud, “due to the avkard layout," 
conerete was poured “et an additional ceat 
to plaimtiff ef oi per cubis yard ever what 

4% would heave coct bed he been able to use 
| hia more efficient and larger plant on the 
 *+‘Sguth Parkway, and 2705 cubie yards vere — 
Placed at said east end” at the advitienal 
‘coat of 2792 000 


Agee “ail of the form work on 

the sect soutment ant eagh appronchs involving 

—« BBG, 00 feet af Lwwber, was Kandiled a8 & 

porte agg eg and» —— . bp toca 
+’erking apace, the jong carry af | her from 
‘the neerest available delivery point to the peint 
Of exection, and the expanse of starting a mew 

| * bane of operations with a less of tine and 
_@fficieney invelved thereby, tne werk at sadd 
Gant and cout 620 per thousand mere then if the 
iis original pemctuhar speeciine ts chante 
. orig ae Le, opera nan order 

eat Py This additions 


: 







: addit 
| Oxpense amounted te 8000400 $16,500.00 


h $e Beasuse of salé dalayas also, 

“part af the work wader the consract could 

Bot be hag antil after Jume 1» L¥RG, 
mt which ¢ nay wage scales went inte exfect,” 

‘Qeueing en additional expesse fer iebex and 

. meeo plus 2 168 commission, of 


@arried forward 
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Brought forward 992 9340616 


é. "Seeause of defendant's delay 
in wreeking the buiiding occupied by the 
Chickering Piano Co. and the delay of the 
ft. Ce Railroad in finishing the rawp to 22nd 
street, part of the work umder the contract 
vould not be completed until she winter of 
A925~e6." And the extra cost te plaintirr, 
"due te completi nid work during said 
winter months" was/Toliows : 

Labor for ice ak snow removal and fer 
salamander am tarpoulin work, including 
incuvanes ond 2 LO" cometeston, smounting 
to HON7 dD 


Tarpaulia and salemander equipment (net) A226 00 19558043 


7. "Due to the fact that the 
ornamental concrete and benedict stene 
were not ready at the time fixed in the 
contract and epecifiestione, plaintiff 
could not complete the cove in connection 
with the sidewalks, with the result thet 
part of the sidewalks hac to be omitted, and 
plointiff was foreed te return and finish 
the cove and the balance of the werk ot a 
later peried, and after his ¢yuipment had been 
removed from the jov,* causing an additional 
gery for "1925 lineal fect at $1, plus 
O%, 


@ lL? oO 


8. “ue te a ehenge mace in the 
jointing of the eidewalku, ag shown on 
érawing NeZo-2849, which change was subhoriaed 
by defendant's engineers,” plainiifi is 
entities to receive for selec cxtra works 
(46,839 square feet at 5 cents) the ows of 


Total 





Om the trial plsimtiff was the principal witness called 
im bia behalf. Ye testified at great Length. His only other 
witness (@alled on an expert) was othur He ‘elle, the general 


manager of a firm ef buildin«e coutrsctora im Chiesgoe Maintiff 


introduced im evidence the original contract, <lso a “Supplement«] 


 Agreement,* signed by the parties end dated January 279 1025, varieus 


letters between the parties, and phetegraphs and blue print drawinga. 


 Seither the plans ner spevifiestions for the work were introduced. 
| Befendant's principal witness wos Lin white, chief engineer of 
defendant in charge for it of the construction of the vinduet and ite 
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eupleyee fox sbout 26 yearus Ns liv Lowewell, an agaistant engineer 
in ite employ fer 42 yearn, slee testified for defendant, and other 
Letters ané ¢ocuments were intredueed by 1¢. Portions of the original 
contract of Aucurt 14, Litds im which pleintir? te designated ag the 
“Contrecter” end cefenudent ex the *Commtycteneres* are as follewa 
(italics ours): 


“artiole 12. The Comtyecter agrees te furnish all t 
Jaber ad material required for the « — ete conetragtion of ce 
work (incluged in ¢ertain memed ‘Itemgt}, all im accordanee with 
tae rahe a arid er cree “ * ame to de te the extisfeetion 
of the encineers the Commissioners everything required ef him 
by the ‘General Comditionss' (pecificotiens er drawings.” 


"article 2. The Contencter agrees te complete * * the 
entire work * *, with the exéeption ef the sidewsik slabs, on or 
before Harch 1, 1925, aud to complete the sidewalk slabs on or 
befere April ig 1925.” 


"setiele Se cubjeet to adé¢itiens and deductions «se previded 
im the "General Conditions of the contract,’ the temeinshonern eave 
to pay te the Contractor for the porfgrmenee of the contract the sum 
of $566,003 om further agree that for work added or omitted, & 
reason oF aty changes ordered ox approved by the Comuiastonerm, the 
follewing weit prices shail be woes for computing additions to or 
deductions from the gentract sume“ (Here follews o lengthy table ef 
weit prices.) “Snymente shall be wade ia current funds, bub only 
upon certificates signed by the ~aginesy ané counteraigned by the 
General Superintendent, * *.* 


"Article 4- ‘the Gontencter aad the Commiagionera agree 
that tae ‘General Conditions of the Contract’ (as set forth im the 
following numbered articles), the epecitftentione oméd drawings * * 
ara together with this sgrecmout, he decumenmte forming the von- 
tract, and that said ‘general somditions ef the contract,' 
apecifiestions aud armvings are to be considered, in their entirety, 
ae a part of Shig contract; * * .* 


‘agtiole G+ Execution, Correlation and Intent of  ocmaentas 
* @ The sontract documents are eaxplementary, aid what in ealled 
for by any one of them shall be og binding as if called for by a1 
of them. The intention af the cocumemts is te include Lohor 
= —ee necessary fer the proper execution of 
oe wae Re | 


"artialy 24. Ghenges im the York. The Covmiastoncres 
without invelidating the contract, may make changes by altevings 
adding ta er deduct from the work, « the coutrect sia being | 
aijuuted goverdingiys A11 such work shail be exeouted under the 
conditions of the original contract, eccept thot aay choim fer 
extenaion of time gauged thereby whall be acjusted at the Sime 
ef ordering euch chenge. * ** 


“avtiole 34. Uelayas If the Contyacter be delayed In : 
the completion of the work by any act oy acglect of the Comalonionares 
* * ox by any ether contractor eyed by the Commiscionera, * * 
ox by otrikes * * unevoldoble cacualiies, ox any onuse beyond the 
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Contructer*s centred, * " them the time of completion shall & 
extended for such reseonable time «s the inginesr may deciae. * #,* 


“Artiele <7. Sek ‘ay €eley caused by the 
Comuieetererg shall entitle he Copirene er fer the cexk under this 
epeviftestion te an extension of time within i or te nae the 
werk equal te the ¢eley oo eeossioned, Any oxte: on 

withia whick to complete the work, whieh ma 
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Vrom letters futredueced br plaintiff uper the trial it 
apyesrs that the original contract wae net octwally sigmed by 
plaintiff until the ictter part ef “eptember, 1924, and that 


ahertiy prior thercie vtiele 47 woe uwler eongidceratione Gm 
September Sg 19:4, pisintifi wrote cufendant, “fer the attention 
of Sr. Linn “hite,” the} befere plaintiff signed the contraut he 
fvelres certain corrections to Be mace thereime After referring 
te portions ef the contrect (not here material) he «ete: 

“In sonnection with <rtde¢le 47 of the contract, which 
provides in the aceond sentener thas extension ef time granted 
by the Comutusioners ehall be aceeptieé by the contractor ae fuhi 
compensation for any damages or loaver shieh the contravter may 
have suffered on agcoune ef such delay ue é@esire to coil the 
+ pape ef the Commissioners to the % thet owen & provision 
io popifestiy upfaix » a might vise w deren br pile ee — @ the 

goplieution @f REPRE YH ® Soustreke Se any 
contre ot eppitost and we €6 not lias % the Jomaiesionere cm 
~. ~Fefleetion "will insiet on ite inclueion im a contract tor x public 
work. *® * Please Let us heor from youe® 

Om September 25, 18d, Vhite, ae chilies dinimeee ef 
defendant, rephied im subctanee thet the mettiers therein mentioned 
hn fully doen dismasned with defendant's stiormey, that ae be 
Article 47 the attersey "dees net consider thot it chould be 
hanged or modified at the present time, but ef course must, tn 
@ase am emergency arises, he inherereted with diveretion, * * T am 
returning the coutracts te you ageia and bep¢ you will fee] justified 
in signing eithout making chenges-" Om the following day plaintiff 
gigned the coutrect amd rctwreed the game, together with copitze 


to defendant, ond wrote: “We have not altered our opinion on 
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article 47, but in view of your letter of September 26th, we ohall 
wely on the Commissioners to make 9 fair end recnomable intexp 
of this cleuses” This correspondences in our @pinions ie here 





material, im that it beara direetly apom the reosens or motives 

that wetuated both parties im exeauting the supplemental agreement 
of dnmuary 27, 1925, hereinafter mentioned. It will be noticed that 
defendant refugee $¢ ¢limimate the paragraph from the original eone 
tract, when requested so to du, but wrete, in cace of an energeney 
ariging, that it must be “interpreted with diseretiong” and that 
plaintiff fimally sigued the eontract containing the montdoned 
persgraph, fully realising ite impert and effeet, ané thon deciding 
te rely upon defendant meking « “recsenable interpretstion® of it 

in the futuree nd the evidence discloses that when the emergenay 
414 atise defendont made euch “revsosable interpretation” of the 
paragraph by joining with plaintiff in the execution of the eupphes 
mental agreement, By the terme of the original centroct 14 wae 
provided that plaintiff's «tire work, including the sidewelk slabe, 
should be completed by April 1, 1028, ané thot defendent ehould couse 
the removal of the building or sulidings on the site of the propesad 
viaduct by suguet 1, li<43 ani thut ecrtain steel work of the bridge, 
to be encased in concrete, was to be completed by other contracters 
of éefendent wy October 1p 1924. snd 16 spponre thet through ne 
fault of plaintiff the removal of the culldings was not secompliched 
until Geptember id, 19249 that seid otech work of the bridge wes not 
completed until Janu ry 15, 19255 anc thet these delays retarded 
plaintiff in the performance of hin work and comage¢ him. He testhe 
fied: “We expected to do the great bulk of our work in the months 
of August, September, Scteker and Hevembers those are the good working 
monthe in Ghiengo, and even port of Yecember is normally good weathers 
imatead of that the great bulk of thie work woe done, starting in 
December, in Deoenber, January, Februcry and Horch, uncer very 
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pevere weather sonditionsg * " beoause of thie we had to @ouble 

up our gong of men, deine the work im lems actush time meagured 

in working howre thas we would noruxliyy and, of courme, all of 

thia interfered with the efficiency of our operations.” Ih further 
appears thet during Jocuary, 1923, after plaintir? had made apphiestion 
for an extension of the time of completion of the work, and fer imagen 
or extra allowanees beesuse of the mentioned delaya, numeroun confere 
engéee were had between plaintiff and “Rite and other efficiala of 
Gefendant, revulting finally im the execution of acid supplemental 
ogreements Ag te theae negeticiions and the outoome thereof, 
Plaintiff further tectified: °Im vecomers 1964, when cold weather 

had started, we served notice on the Comulesionera thot ye mast 

there was some talk of 





pushing 4% through the winter beeauce of the ncoexeity of opening thie 

driveway in tac springs, and «2 prepercd an ectimate ef heating 

wateriale and protecting the concrete, boeause ef working im the eold 
$9008 this we tock down tea the office 





of the Gowmisasieners and had a meoting with dir. Yerter and Bre “nite 
on the cubjeetg at that meeting the subject of the aicitional smeunt 
of lumber recuired wae broached, and we steted thet if we were given 
an order for $40,900 we would furnish the exten lumber required 
without further ehargey however, the exrder iewucd to way after sone 
siderable negotiation, was only ‘net to exeewd G35 ,000," tostend of 
$40,006, and we could not afford te do that on those termae” Whites 
defendant's witness, tectified that he *had a greet deel te oo with 
the working eut of the details of thia supplementel agreement," ond 
further testified, in anewer to & question asked of him by the courte 
“There was nothing in the way of any order th.t invelwed the speeding 
up of the works exgept what was comprised in this supplemental 





agreement. * * It (the agreement) waa frened up to give him 
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(plaimtiff) an extension in she cpriag te compenuste for vhat he 
Glaimed wae lest im the fell, suc the price peic bia wer ecoumed 
to Gover aii af the ndditional coxts ver keepine the work going 
Bring the winter >.” thie supplemental agreement (intreduced 








by plaintiff?) is cates Jammary 2%, 1925, is between plaimtiff ae 
"Contractor" ané ¢<fendsnt on “Gemmiesioneres,"” da signed oné aealed 
by them, ond ie ae foliews (italics ours): 


Chereaes O% Auguet 149 lied, the Controacter and 
Commissioners entered inte a certain centrect for the senatruction 
of the 23rd etrest boulevard viaduct over the Illinois Central 
Radllroad, and 

Wherene, said contract provited th-t the cork te be dene 
by the Contractor should be completed by -pril 1, 1925, and alse 
provided that the building «t the northeast corner ef 25rd atrect 
and South Park svenue should be removed by uguet 1, 1924, umd that 
the steel work fer th: bridge, whieh iz to be eneaged im concrete, 
would be completed by October 1, 1924, and 

Whereas, the xemwoval of said sulldime wae delayed umtid 
Geptamber 14, 1024, and the stec] work waw not completed atid 
January 15, 1925, and the nn war thereby dameged in the 
eh 6 Wk siete ts | m2! AS : o ¢ ; 
vheresa, im enid contract of ugust Ide 1944, the parties 
@id mot contemplate the plecing of concrete during the severe cold 
weather in the winter, and 

Whereas, the Contracter has agreed, if he be permitted 
te procee? with the pleeing of the conerete im the work required 
under Pg e¢entract of ~_— ae LBRSy _ as pg oe ei 
agreeing te replace any defective conerete, whieh way be found 
the work at any time betwoon this dute sud the date of finishi 
gaid comtract, at no cost to the Commissioners, and the Contractor 
agreeing te finish his contract by Say 2, 1925, to the extent at 
least permitting the construction of « driveway secrees the 
appronches and bridge, * * a11 of the sentract to be fipslly completed 
im acceptable condition by June &, 1926, if the Commissioners will 
weimburee anid Contractey fox the sccitions] expenee incurred in 
eorrying on the work ¢ johe winter Simes 

Bow, Therefore, im conniverstion of the premivee anc the 
gum of Dl, ete.» it is agreed on followss 

« The Contyactor agrees to immediately proceed 
with the work to bs done by im ee eeiae pane 8s . _— oy 
1024, ami agrees te replace any defective conerete yr 
found in the werk dome by him at eny time between now age the finishing 
of hie contract at né cost to the Commigcionera3 and seid Contractor 
further agrees to finish the werk to be done by him under said contract 
ef suguat 14, 1524, om or before May 2, 1925, to the extent at least 
of permitting the construction of « driveway acroos the epproackes 
and bricges and that im default of said completion of eid contract 
the Contracter will forfeit and pay to the Cowmiseionere the cum of 
O1L00 for exch end @ dey beyond May Z_ 1925, which is required to 
complete the work te tue extent of permitting the construction of a 
Srtveney aeroes the approaches and bridges and tho eadd Contractor 
‘* aie ' 


Agree hie contract of sugust 14, liad, on or 
before Jume 2, ® 

Seconds im conniderntien of the additional expense inourred 
ty the Contractor in carrying on the work during the cold weather, 
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the Commiectoners agrees to pay to ge Beyer gee 2 Ba nei 
and, ain 3 8 


@ te pay $e | 
Nosesuany fez 9 gating vBo protegtin aia im 
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3 te Be ppl es a by the Generel ouper mounts of mac eg61tonah 
Commleasioners from statements of euch additional cest submitted to 
suid General Superintendent by the Contractor and approved by the 
Sesineces inspecter on the serk and the Commissioners’ Cader 
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it further appears from the evidence that fimediately 














fellewing the execution of the supplements. agreement pleinsi¢? 
preceeded with the worky that it wae ve fer sdvaneed by May Bp 1928, 
that no part of the penalty mentiened im jhe agreemunt wan exactedy 
that the entire work was stbstantielly eomplheted during the summer 
of 19253 and that oleintiff thereafter received additional paymente 
from ¢efendent, over auc «beve the original contract price, aggregating 
Over §40,00%» of which the full 929,059 mentioned im the cupplemental 
agreement io a parte 
From cerrespyendenes intrecueccd by plaintiff it further 
appears that om Yeteder 26, 19%é, piainiilf wrete defendant a etter 
im whieh, after outlining the diffiqultics encountered in performing 


bie oentract and giving a dong List of adcitiemal diems claimed, 


agerigating over 690,000, he concluded: "“melesed «ith thie Letter 

ig « fined statement of oux account, invluding the iiemy enumerated 
above. We Buve only received te date G874,957.04 on acconnt of our 
contract, and inemweh ac the bulk of this werk hos been dome for 

over & year, we trust that you will srvange for o final settlement 

at an early dete.* on Jue 15, 1928, plaintisf again wrete defendant, 
evicloning itemized claime for additional expences (whieh are gube 
etantially the same os those comtained im the bill of particulars 

filed in the present suit), and stating in pert! 


“fhe feilure of the Commissioners to turn over the 
premises on the dates agreed upon serieusly interfered with the 
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execution qf our contract, wade the job a winte nb ion 
caused us severe losses for which we are asking to be reimbursed. 
ve are enclosing herewith detailed etatements of our cleime for 
the additional expenses involved, * * and we sek that you give 
thie matter your ettention at an eorly dete and arrange for a 
eonference in orier thet the waiter may be finally disposed ef 

im an amicable fashion. ‘e trust that in disposing ef these 
Shepley Hage —_ —_ emstteres tae to the extrseréinary speed 

y us Organiestion as shown on the ene 
omce the premises wore turned over to uge* — 





Thereafter eonferencen were had fram time to time beteeen 
Plaintiff onc dofendant's representatives, but the letter took the 
position in substance that, becouse of the previaions of the supple= 
mental agreement, the conditiens existing when it waa signed, and 
the actions thereafter of both parties in complianee with it, there 
was mo merit im plaintiff's claims. “nu Zoreh 1, 1999, plaintiff 
wrote defendant a letter, “for sttention of Hr. Linn “hite," im part 
as followss 

Pursuant tw our conversation yeaterday, *e axe gammar ia hog 
for your convenience our contentione in conncetion with our claime 
om the S3rd street viaduct job. 

Yeu have taken the stand that whem we entered inte our 
aupplemente] agrecment with you of January 27, 1925, 211 ponsible 
@laimes of gure were thereby vovered. Te this we must make etremuous 


ebjectionae . 
Reviewing the history of thie agreement, we find that 
m after we hat token the stan thot we would be forged 


§ bane we 
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ath a anti we awe @ 3 Foe Ler et adaks onnd 
expen f ac maak al eting concrete, ~ in other 
words, the of procevcinge wader winter coméitiong, 
situation t Was net contemplate: when our contract wae entered 


imto. 

The writer, whe handled the negotiations with your 
Megerae “hite and Poster, newer at any time during the progress 
ef those negotiations had anything im hie miné ether thon the 
actual, direct cost of winter work. * * 

¥e eon honestly ssy that at the time of entering inte 
thie sgreement, we considered only the coct of providing enclosures 
and heat to prevent the concrete Samm from freezing, and the expense 
of properly heating the conerete aggregates before mixing. “¢ are 
not certain, of course, of what was im the mines of Hr. “hite and 
Br. Foster * *. Swen the this agreement were designed te cover 
ecke ook of whatever nature beesuse of these delays (which we fee) 
oertaiz does not), we do not believe that the Commissioners would 
want to take an advantage of thig kind, whem 211 that wae in our 
mind at the time ef executing thie agreement was the direct coat 
ef heating materiale and protecting concrete, and thet is ali we 
have been paid fore 


Finally, defendant refusee to pay plaintiff any further 
moneys on plaintiff's claime ond on April 23, 1940) he eommeneed the 
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present action. 

‘m the trial if appeared from the teutimony ef defende 
ant'’s wliness, Lovewell, and from defendunt's engineer" s "eatinate»” 
Gated September 95 1927, that there was still due to plaimtife $00 
om the griging) coutracte And it further appeared that, as te the 
elaim for changes mace “in the jointing of the sidewalke” (gentioned 
in paragraph 6 of the bili of porbiculers) plaintiff had agreed to 
ageept the oum of ($00 therefore Plaintiff teetifieds “We were 
offered 0800 by Gefendont's repreaentetives for that itm, and at 
the time that offer was wade we were discussing all the items in an 
endeaver to eettle this whele thing anicably without Litigation, 
subject to the acceptance of other items and the ecttlement of the 
whole thing. i think it is probable that we suid we would cecept 
6500 en thie iteme” ‘‘hite textifieds: “Myre Srundage agreed to 
aceept 9800 for item Noe 6, the change im the sidewalk plans. I was 
prevent when he wace such an agreenent.“ The court's finding of 
£1,000, im favor of plaintiffs, is mace up of these two items ef 
$500 enehe And by said finding the court im effect held that 
piaintiff wan not evititled te recever anything upon his claims ae 
contained in paragraphs 1 te 7%, inclusive, of hia bill of pariieulara, 
and enly $500 upon his elaim of $1465.17%, ae contuined in paragragh 
@ of said bill of particularse 

After @arefully reviewing the evidence contsined im the 
present recerd ané perticularly the provisions of the supplemental 
agreement, we are of the epinion thet the court's finding amd judgsent 
are amply eustaimed by the evideneo, thet under = proper construction 
ef the supplemests] agreement plaintiff ia mot entitled te secevrer 
any further moneys from defendant by reasen of his claime ee eet 
forth in peregraphs 1 to 7) inclusive, of his bill of p rtioulare, 
and that the Judgment appealed from should be affirmed 

in view of the sireumetanees and concitions existing, 
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as shown by the evidenes, at the time anid supplemental agreenent 
Was executed, ce think 1t apyears thet veth Partiea then realised 
that, because of defendant's delays in cvlivering poutewsion ef the 
Sites eter, plaintiff would be eempelied to do the bulk of hie work 
during oold » 2 
Semplateds that « controversy then arose as $@ the proper angunt of 
sata compéenostion that should be paid te pleintire fer his Aumediately 
poshing the entive work forward te compietion ae rapidly ag pousibles 
auc that the porties, efter auch Hegetistions and with full imogvledge 


SEMSx Gi at & greater geet te Ade than Bad been one 





of the facts and comiitions, executed gnid supplemental agreement in 
settlement of the controversy, 8y the agreement plaintiff? agreed 

to immediately proeesd with the work and te sully cwmplete the same 
under the terms and conditions of the original contract (which were 
to remnin in full fores) on or before June 2, 192%, and cof endant 
agreed to pay to plaintiff “a um not exeeeding $3,000" for "the 
additional expense ineurred by the Controcter in currying on the 
Work during the cold weather auG Bilge agreed te may to bim “the 
cout of labor and materials necessary for heating and protecting the 
conerete lnid® during « specifies period, = the amounts ef the 
additional payments to be determined by defendant's cencrel gupere 
intendent, etess and beth portieg agreed that “iN ne event shall the 
Sdéitional gayments herein agreed te be made * > oxeead the oom ef 
8259000." The evidence further discloses that theresfter beth parties 
acted upon the eupplhemental agrecmenty that plaintirr pushed the werk 
forwaré and substantially completed 1+ during the sumer of 1995, and 
that defendant paid te plaintiff, in addition te payments made on the 
contract and fer ether extra work aliewed, the full extra eum of 





$25,000, ~ the Limit stated in «aid supplemental agreement. Az we 
read the ctatementa of plaintiff's claims, os contaimed im paragraphs 
2 to GS, inclusive, (they aggregate 992,540.16 and eguetitute the 
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major portion of hie total elaim of $96,220.96) said eclaime are 
eli based upon tee enue delays ef defendant (wis, failure te 
Goliver the site, igs by the times ugreed, thereby eausinug 
additional expense to plaintiff} as enused the warties to enter 
imte said wsuppissental agreement, im other worde, we are of the 
opinion that by the sugplimental agreement defendont agreed te pay 
to ploimtifts, and plaintiff agreed te receive, a cum nes to exeeed 
$28,000, aw atiditieusl eoupouestion, for the very matters ami thinga 
that are mentioned in aaié paragraphs in said 111 af partiedlara, 
and that plaintiff sauiet new gueceacfaliy maintain slaima fer 
whien he hae already ccocivod the agreed compenguiion, as stated im 
an agreement advigedly made by hime 

Ag $@ plointify's claims oo set forth im paragraphs 
6 ond 7 of the b111 6f particulare, after comeidering o11 the 
evidence and the eontentions of respective ceunne] relative thereto, 
we are of the opinion that the court's dieslliewanee ef the ols ims 
is suffielently sust<ined by the evidences Ho uneful purpece 
will be served in outlining ami ¢icoussing the evideneae. 

The judgment of the circuit court chowld be ond ta 
affivrueds 
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THS PEOPLE OF THE STATE oF 
ILLINOIS, 
vefendans in Error, ERROR TOG URIRIWAL COUNT, 


COOK COUNTY. 
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ABDREY Ae SCOVLSY, 
Plaintizt im “rror. 


ee ee Ct ee Rr Nt a as! 


Mie JUSTICH BaPOMITS SSLIVERSD THR GPINIGH OF THR coURT, 


Plaintiff in error, ‘ndrew 16 Jcevley, upon plea of net 
guilty and trial by jury, “as found euilty under an indictment which 
charged him with the violation of seetion 264, chapter 38 of the 
Criminal code (Smith-flurd's [Ll, Heve Obataes 1931) chape 38, sete 


253) whieh provides: 

*Thoever, with intent to chent er defraud another, 
Gesignedly by color of amy folse token or «writing, or by any false 
pretense, obtains the signature ef my persen toe any written in- 
styrument, or obtaine from any persen any money, personel property 
or other valuable thing, shall be fined in any sum not exceeding 
$2,000, and imprisoned not exeseding ome year, and eholl be 
gentenesd to reatore the property so fraudulently obtained, if if 
¢an be rentered.® 
Other provisions in the section are to the effect that no indictment 
for the offense shell be quashed or person indicted acquites for the 
reason that the facts set forth im the indictment er appearing in 
evidenee may amount to lareeny or other felony; nor shall it be 
deemed egvential to conviction that the preperty im the goodce oF 
thinge so ebtaimed shall pass with the possession to the person ao 
ovtaining ite 

The jury having returned a vercict of guilty in the menner 
ané form as charged in the indictment, motions by defendant for a 
new trial and in arrest were overruled, and cefendant was sentenced 


on the verdict te serve on¢ year im the House of Correction and te 
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pay a fine of 72006 and eoste. After the return ef the ind letment 
there Was a motion made te quash it which wee denied, and defendant 
contends thet the indictment is bad and that this motion te quesh 
should have been granted. 

The indictment was returned on November 209 1934, and 
averred in substance that one Frankie 7. ‘eatbreok and defendant 
hed entered inte an agreement on Ooteber 229 1931, whereby she 
Was %¢ convey te defendant an interest in certain improved real 
eatate located im Kaneas City, Hissourl, and that defendant agreed 
in seid contract to exchenge fer said Migseuri oroperty real eatate 
located im the city of Birmingham in the estate of Alebame when he 
should acquire title thereto ani elee te give in exchange *, gertain 
seconé mortgage for the cum of $30,000, whieh mortgage wis aubjeet 
to m prior ene for the swe of $42,006 (these two nortgages being 
diens on real estate eituated in Birmingham, Jabama), and alee 
other real estate and mortgages on real estate shere situateds that 
one of the terms end comlitions of the contract was that Prankie 
Veetbrook should pay off ané bave released the mortgage im the aum 
of $20,000 on the real estate in Kenena City, Uiseourig thas 
Frankie T. ‘estbrook, relying om the promises of defendant to carry 
out sald contract “thereafter, on to-wit, the twenty-third day of 
Seteber in the year of our Lord one thousand nine hundred and 
thirty, paid off said mortgage of twenty thousand deliars, snd 
it thereupen became relieved of anid last meationed Lieng* further 
that defendant afterwards on “ovember 1, 1950, in Cook County, 
Illinois, knowing the terme of the agreement, ‘unlawfully, wilfully, 
éesignedly, fraudulently amc fnlsely did pretemi to said Premkic fT, 
Veetbreok that he, said ‘ndrew 4 Seowley, then amd there hed gwnere 
ship and control of eaid real estate and of eid mortgages om real 
estate situated in said City of Bimminghom, and that he said snérew 
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Ae Seowley could convey clear title therete ag provided by the 
terms of said contract as aforeseids" that im trath and fact 
cefendemt well Imew thet the mortgage for €30,006 was not x lien 
upon the real estate im \labam, but that the total interest of 
the person who executed the mortgage fer $30,000 hed been, prior 
to the execution of the contract, entirely removed and extinguished 
by certain foreclosure procesdings, and that defendant did net 
either at the time he exevuted the contract or at the time he made 
the falae pretennes have any interest in the real egtate ex the 
mortgagee on snid reel estate in labama. 

The indictment stated that these falas pretenses were 
made by defendant te Frankie T. ‘estbroek with the decien and for 
the purposs ef inducing her to sign a certaim deed of acid real 
estate im Hiesouri, whereby she conveyed toe defendant the Viseouri 
real estate, anc thereupon to have her deliver te defendant the 
seid deed after the same was signed am! to obtain her sigueture to 
said deed and written inatrument; that Frankie Te “exterock relying 
on these false pretences, selievine them te be true and being 
deceived thereby, was induesd te sign her sismature to the written 
imetrument and ded, and then to execute smd deliver the anmes that 
ghe did then sign, exeoute and deliver the same, and thet defendant 
im anid County of Cook, by means of these false pretenses imewingly, 
édesignedty, wilfully, fraudulently amd unlowfuliy obtained her sige 
nature to nid written imetrument and deed, which false pretenses 
were made by defendant te her with the intemt to cheat and defraud 
her} that defendent so obtained the signature in ssid manner with 
the intent te cheat and defraud her, and that by meane of the false 
pretenses, which he well knew to be false, did eheat and defraud here 


It is urged in behalf of defendant that the motion te 


quash shovld herve been allowed for the reason that the ind Lotment. 
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agee not vontain an allegation ef swmership of the property which 


wae Obtained by the ~aret folae pretenses, ond People ve 
269 Ill. 24 ™ ' 


Erittenbrinks, And desehe vs guithe 342 ILle 600) are cited. The 
Evittenbrink case involved a proseeution for dareeny and the Smith 
Cases & prosecution for burglary and imzeeny, im beth of which it 
wae held that an allegation ex ownership of the property taken was 
necessarye The stetute in this exse net only dengunees the aot 
ef obtaining property by means of false pretenses but alee denounees 
the act of obtaining a Signeture to ® writing by that mease. ‘The 
gist of the offense chorged here is thet defendant by meons ef hig 
fslse pretenses obtained a deed to exrtain real estates The 
swnership of the real estate conveyed by the deed and ite situation 
are alleged im the indictment. ‘he indictment avers (and the 
proof tended te show) the delivery of thig deed. Thies, we think, 
ie sufficient under the statute. 

Tt ig slee urged that the indictment is bad fer un- 
certainty, in that the offense zlleged wos not a continuing one 
ond the indletment averred that the offense was ecomitted on 
different days, whereas the indictment should allege that the 
effense was completed at a certain time, and Coumenveslth ve Adams 
4 Gray (Mase.) 27, ie cited. It is true that by way of inducement, 
the indictment alleges the exeeution of » contract for the exchange 
of real eatate, some of which was situated in Missouri and the 
other in Alebama, and that thie contract was made on Octoher 22, 
19305 The allegation as to that contract of exchange, however, 
is only by wey of inducement, and the indictment epecifienliy 
avers that the comiasion of the offense was on November 1, 1930. 
“@ think there is no uncertainty in this respect. ‘hile it does 
ayer the happening of certain events which leé up tv the erime on 
Qeteber 22, 1950, it elearly and unequivocally avers that the 


eftense itself was committed on November 1, 1930, 
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iu ig alee urgoc that the indictment is bad fer duplicity, 
im that 14 charges two distinet offenses. Burke ve 2ogples 85 Tlle 
Apps iG, anc Hoardley v. Yeaple, 25 Tlie (pps S39 are cited. The 
indictment coes charge a large nunher of folac pretenses, but it 
Goes not charge er attempt to charge any offenae with reference te 
the contract fer the exchange ef properties, It avers that the 
erime eonelsted in obtaining the siseuature te a written instrument, 
mamely, the deeé., while the pleader probably undertook te 
Plead more facts than ware necegvery, it le wot unvertain,g repugnant 
or duplicitous, and iu, «e hold, sufficient. 

it is urged in the next place that there ene a complete 
Variance between the imiictment and the presf, im that while the 
indictment alleged a cantract between Frankie fT. ‘estbroek ane 
énévew .¢ Seowhey, the proof disclosed a contract between Prankie 
Ze Yeatbrook and the Umited ctates Aerliy Corperation, an slabama 
eoneern, in which Seowley and Bie family controlled 6 majority ef 
the etock. However, the sbetract fails te clicluse any objection 
upon the grownd of a variance, ami that objection eeannet te Paised 
in this court for the firat time. People ve ‘eiammri,g 296 Tle 
186; Jeople re Cunningham, 300 [lle S76e Defendant im hie reply 
wrief atates that objections were made om the trial on thie ground 
bub cites us te no place cither in the abetract or in the revordé 
where any auch odjection may be feund. Thia cours should not be 
expected to acarch the recerd on thie watter without guicance 

Tt is neat urged that the ceurt exred in permitiiag the 
introduction ef certain photestatic eopies of public reserds fram 
ferecign atates ever the objection of defendant, but again the 
particuler gopies of such records ere net pointed out nor are we 
referred to any place in the recoré where the silegec errose 
ecourred, ve ate unable to determine to which of 24 ciifexent 


exhibits received im evidemee reference la made, If the deeds 
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to the Missouri proyesty «ace referred to, it might be aadd that 
they appear te Reve been qertivivd te by the Recorder af Jackson 
Ceunty where the preserty wae sttusted, and the County wadge of 
that county certifies that the reserder wes the keeper of the 
records whieh would be eurffigiant under the Umitec States Code, 
title 28, section ose. 

It in gontended that the Juidement should be reversed 
beesuse the comiuet ef the trial Juige tndiented te the jury hig 
belief in defendant's quilt that the court eften saked quest long 
which had been previgugly asket snd by Kis manner in interrogating 
defendant indicated his belief im his cudlt. One ef the incidents 
objected te ta that im which the complaining witness, Bree Friesély, 
was being interrogated concerning the comrerestion vith ome 
Améeraon about the <labemn real estate. ‘4n shjeotion was evere 
ruled by the court, he stating: "Oly wo, Ke gave hor a letter te 
that. Go aheade’ The references of the court wa te a letter 
which ta in evidenes and by which the prosecuting witneca was 
directed te heve Andersen show hey the real entutea. in the 
enemination of J. ie Hardim he wax aekeé by the prosecuting 
alterney whether he got in touch or commmicated with defendant 
after a certain anle by foreclosure took place, Theve was am 
oujeetion by the attorney for defendant, whereupen the court 

| intervensé askings “Lid you?” to which the witnmeas replied, 

_ +Yet after the sales” The court then eaid, “Mra. Priestley, will 
you come up herve a winute, plesse.* The attorney fer defendant 
ebjectsé te a question asked Gefendant by the court, namely, 

“Did lawsdin ever notify you that the interecct was overdue om the 
first mertgage?* wid made an objeotion to the words in which the 
question was phrased. The court replied: “ell, he cays he 
mever did, 1¢ is ail right, go shend.” ‘The court then apparently 


oH ite ewn metion conmiucted a quite lengthy examination ef 
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defendant, am 20 cic pauce the sliermey fer defendant eaid, "Just 
%& moHent, doex your Loner thick that question is preper,” after 
whieh the fallowing sollecay gucurreds 

“The Courts Yes, ho may anever that. 


lies hipps (abterney for defendant}: To which the 
defense objecte. 


The Courts Certaimly you object. id she deliver the 
saneelled meles and mortguges te yeu fer the $20,900.00 secend 
mortgage on the Koneas City property? 

Hy. #hippst “e abjeot to the Court's statement. 

The Courts Bows, £5 knew you ¢es* 

It im Well settled by the cecisions in thin state that 
a juége presiding im a trial ef « criminal case should not intimate 
either by word er section to the jury hie own feeling with respect 


to the cuilt or imnevence of the defendant whe is on trials Getende 
Tlie 


ant cites Reople vs Hornateins 250 lll. 63, and Poople v» sgmi, 352 / 
489. The enaea are yore imiced where in a criminal proceeding 
the court will be justified in underteking an extended examination 
of a witness, Theat ia the fumetion of the lawyers who are preoumed 
te be «killed and able te protect the interests of the feople ané 
the defomient. In a cles onae we might reverse. in this cave 
defendant voluntarily testified in hie own behelf. The whole record 
leaves no dovbt thet he perpetrated an unconscionable fraud. “e 
are not diapesed te reverse for a merely technical erver where in 
a enee of this kind eubsetential justice hae been attained 

Ver the reesons indicated the judement of the trial court 
is affirmed. 
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(Claimant) » CLNCUIT cone? 
Appellant, } Y OOur 8 
SOOK courry, 
a ( 
THES ZEPATR OF LAURA HOGAN, ce TY Ee 1. 
Deceased» ws 4 5 3 
APPOLLEe « ei 


Mis PRESIDING JuUsTICe scannay DELIVERED THE OPINION oF tax COURT. 


Appeliant filed « claim in the Probate eourt of Cook 
county againet the listate of Laura Kogan, Degtased, and it was 
there sllowed., The Estate appealed, and in the Cirewdt court 
there Was @ trie] ge gove by the court and the claim was disallewed, 
Tals appeei follewede 

fhe verified emended claim is ue folless: 


“He Hanke, being duly GOrNe Meposee anc soy's thet the 
annexed smenéed glaim against the eotate of Laura Hoga deceased, 
ie just anc unpaid, after allewing oll Just eredite, anti that on 
or about April 24th, 1928, he was the helder of a etagennnel A note 
in the oum ef $900.00 with 6 interests, made by Be 
seid mote was celivered in trust te Laura Hegets deceased, for the 
purpowe ef collections that the waded tawrn Hogen ¢4d collect the 
amount due on said note during her life time, but failed ami refused 
vid wy A =— er thig affient, and he has no other ¢loim against 
Erm eat r 


The note upon which the oleim wax based» aside from the coonev’ét 
provisions is as follewes 
“Chiengo, Ills, April 10, 1928 
“On demand after date, for value received, I premise te 
Ry to the order of Howard EH. Sanks Zine Hundred Vellars at Kenweed 
tional Ke Chicago, with interest at 7 per cout per somum after 
Gate until paid, * % # 


(Signed) "Helen cunen Purray, 
“Howard Be Banka, Guarantor «* 
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Across ite face is written the following: “Caneelled i. Hogane® 
Om the back of the note appears the indorsewent ef the claimant. 

the note waa produced om the trial by ite maker, Helen 
Murray, who testified for appellants The deceased, Laura Hogan, 
had it in her possession until about January 25, 1930, when Bisse 
iurray paid her the principal and interest due thereon, and the 
former thereupon cancelled the 9900 note and returned it te the 
latter. 

Appellant contends that the finding ef the Cirewit court 
ie against the manifest weight ef the evidence. m able and 
experienced judge tried tae claim and after a earcful reading of 
the evidence we are satisfied that his finding was not only not 
againet the manifest weight of the evidenee, but was fully justified 
by the facts and cirewsstances in proof. ‘hile olan, the executor 
and attorney pro s@, tried the cave for the estate im the Cireult 
eourt, it appears that Bernard «+ Cumninge, om associate of the 
former, wae the attorney of record fer the estates Cummins teatie 
fied for the estate, and appellant argues that his teatimeny should 
be given little weight, ani contends that the entire defense igs 
pudlt upom the testimemy ef Cumzine and that had thé trial ceurt 
tested the teatimomy ef the latter in the Light of the lew bearing 
upos the subject he reuld have beem fereed to find fer cinimant. 
During the creaseexamination of Cummins he entered hig withdrawal 
as counsel for the eatate and the court then indicated plainly 
that he understood the lew that applies te testimony given under 
sueh circumstances, and we are satisfied that he correctly applied 
the law in determining the weight th«t should be given to the 
tectimony, Moreover, as we shall hereafter shew, the claimant 
strenuously argues in his brief that none of the statemonta mace 
by the witness conflicts with any of the evidence of claimant. 
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Appellant next contends that "the admiseion ef Cumming’ 
testimony regarding the self-serving statements made by Kiga Hogan 
to him was error.” -ppellant now concedes that the declarctions 
ef persons in possession of personal property explanatory ef the 
nature and charccter of thelr pouseasions are competent although 
they operate im the declarant's own fayore Yor the low besring on 
that eubject, see Kartin wv» Kortim, 174 Tlie S7ly Andrews ve Votaws 
240 Ille Appe Sl, 5103 Jones ve Taylors 261 Tile Appe 403, 415. 
But during the trial, “hen the extate sought to interrogate the 
witness respecting the alieged declarations of Mrs. Hogan, the cole 
objection urged to the admission of the evidenow wes that it waa not 
atmiseible because the claimant was not present at the time the 
seclerationa were made. Thi» objection was witheut merits and wha, 
Of course, overruled. ‘The witness tentified, without chjeetion, 
that he visited Mra. Hogan «t the Lakeside hospital in Jume, 1928, 
that he saw the 2900 note im her possession, and thot she asked him 
to take the mote, and some ether notes, from her, ani pat them in 
@ place ef safety, as she had mo place to keep them in her héapital 
roomg that Mree Hogam told mim at thot time “thet she was asaisting 
in the fineneing of some lady, i cida't kmew her mame then, in some 
Litigation, and these notes had been given to her for moneys oho had 
adyoneed.” Later on in the caominuation the witwess textified: “She 
teld me that this Litigation thet she hed been financing had been 
or was about to be settled and she expected to be paid the amount of 
the notes, and che asked me to came or to have somebody come the 
next day and take the money she receives from the notese” A general 
objection was made te this anewer ond a motion to strike wos overe 
rulede Appellant now claims thut the allege statements of Mrae 
Hogan were not competent evidenge, as they amount to “nothing but 
& narration of past transactions.” This contention is a mere 
afterthought and is without the slightest merit. During the erosse 
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examination of Cumeins appellant's counsel required the witness 
to detail ali of the statements made by Mra. Hogan to the witness, 
and the witness did ee Nor can the oleimant justly claim that 
he wee prejuciced by the statement of the witness, for in his reply 
brief, in referring te the statements in cucation, he etateat 
“Moreover, an ¢xamination of these atatewents chews that they are 
net nt all im conflict with the evidence produced by claimant. 
Sven the statement supposed to have been made by Mree Hogan te 
Cumminea to the effect thet she received the notes for moncy che 
hed advaneed, is not in conflict with the claimant's evidence. 
This is exsetly what claiment's witnesses stated an the witness 
tend: that all the netes had been civen te Mre. Bogen for moneys 
advaneeé by her, even ietabe's Sxhibit 7 for $900000, but that the 
reason for giving her this last mentioned note was not fer money 
atvaneed directly upon it, but for momey advanced on the other 
netes and as additional security therefer .” 

An able and experience: triml juége heard the evidense 
ami had an opportunity to study the wiinesseea. He was the 
trier of the facta and his findings are entitled to the same weight 
ae a verdict of a jury, and they vill be sustained unless we are 
able to say that they are agninat the mnifert weight of the evidences 
The burden was upon the claimant te preve hia exse clearly, and the 
trial court held thot he failed in that regerd, I deoicing the 
Gaae the trial court abated that “the «evidence im support of the 
@laim iv confusinge The claimant has taken three differcnt povitions, 
eneh is opposed to the other two," amd the trial court, in o brief 
veview of the evidenee, pointed out the inconsistent positions 
appellant had taken im attempting to sesert a claim against the estates 
In referring to the tectimon, of Straley, tne principal witnese fer 
Claimant, the court eaid? “Straley's evidence fa not clear and not 
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altegether convincing; it is too inconsistent and seemingly quite 
ineredible.” After a very ¢areful consideration of ali the facta 
and giroumstances in thie case we find ourcelwes entirely satiofied 
with the action ef the trial courte 
The judgment ef the Cireudt court of Jook county is a just 
one and it ehowld be amd it ite affirmed. 
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In the Matter of JOSEPH HAROLD f é 

LEVER, Arrested at Suit of GlaNRAL 9 

COATRACT PURCHABE OGRPGRATION, a 9 o. 3 
Corceration. - cal 





JOSEPH HAROLD LUVER, : 
(Petitdener) Appelient, APPSAL PRO COUNTY 


VG. COURT OF OOK GOUATY, 
GEBERAL CONTRACT PURCHASE COMPONSTIO“, 
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BR, PRBSIDING JUSTIC# SCARLAR SSLIVeERED TAR GPIAIGN oF THe GoURT, 


Petitioner (appellant) filed a petition, in the County 
court ef Cook county, under the Inegivent Debtors’ aet, for ree 


lease from imprisonment under a writ of ganisgs ad sat! 





issued from the Guperior court of sald county une a judgment in a 
eause wherein reaponftenmt was plaintiff and petitioner defendant, 
Petitioner alleged that malice wee not the gist of the sation in 
the eaune in the Superior court, oni he offered ts deliver ap his 
property under the act. Upon a hearing the court found that malice 
War the gist of the action in the Superior court snd reaanded peti- 
tloner te the eustedy of the sheriff, this sopeal followed. 
Petitioner gontends “that the oraecive, summons, declarae 
tion, verdict and juiguent received in avijence, do not, in ond by 
themselves, conclusively shev that malice wae the giat of the ae 
tion and wae res satiudicata of that question; that the summene is an 
trespass en the case ‘upon premises,' The gdealaration ie predicated 
on a written contract and charges in one count, Preud and deeeit, 
failure te aecount and conversion of meney; thot the verdist ef the 
jury makes ne guilty finding but merely states: ‘We the Jury ascese 
Plaintiff's daseges. '* 
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it is very viain that the judement order of the County 
eourt must be @ueteained, “he declaration in the Superier eourt 
action eonsizied ef one count. After the Judgment hed been ene 
tered sguinst defendant in that eourt he sued out, in thie sourt, 
a writ of error, and we were called wren te decide the nature of 


the charge alleged is the degiaretion. in oar opinion (Genera, 





an, Apo. Ot. Gene Ko. 35,806, filed 
May 17, 1932) we held that “the giat of the action is in tert 
for the unlawful conversion by defendant of monies belonging te 
plaintiff," and that “the declaration sufficiently advised de- 
Tendant of the charge ba ¥4H called upon te defend, vig., the 
unlawful conversion by nls to hie own use of sertain monies 
@laimed te welony to plaintir®.” In Gctober, 1934, the Suarame 
gourt denied a certiorari in taat case. Our Judement is congue 
sive of the question of malice and is res adjudicate. Petitilener 
hae seen fit to reelte m long list of easee like Jarmbere vy. Miz, 
209 Til. 254, in support of tais apeesle in that well knewn case 
it wae Seld that if there are several ecunts in a euit sgainst an 
ineolivent dettor and malice is the gist of enly one ef them, 2 
fudgment upen a general verdict ia not cenclusive that there was 
malice, and the debter, upon setitioning for bis diseharce from 
impriscnment, may show that the verdict wae upon ceuntes of whieh 
malice wae not the gist, but that if it appears from the pleading 
im the civil suit under which an insolvent dedter wae impriacned 
that malice is the giet of the entire action, the judgment in 
gueh action ia conclusive of the question of malice, and is rea 
adjudicsta. rom cur judwuent and from on inspection of the 
record, the trish judge in the County court was fully justified in 


finding that malice waa the gist of the entire action in the 


Superior court case, 
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The verdict of the jury was as follows: “We, the jury, 
asvess the plaintiff's danwayges at the sum ef $2498.93," and peti- 
tioner argues, an we understand it, that the fact thet the jury, 
by ite verdiet, 4i4 not find the defendant guilty, is a decisive 
factor in determining the inatant aveesl. There is not the 
slightest merit in thie cemtestion. it sapseare that the trial 
eourt in the original agtion overruled the general and speeiel 
demurrers filed by petitiener ic the declaration and entered a 
ruie on him to plead to the 4eclaration within fifteen daya; that 
defendant did net stand by hie demurrer aor did he Pile any plea 
as ordered, and a default judguent wag entered sgainet sim. The 
Gefault admitted or confessed the churges alleged in the decla- 
ration, viz., that setitioner wrongfuliy, wilfully, wantonly and 
maliciously eenverted to his own use money belonging to the rege 
pongent, After dafauit the jury were called merely to assess 
damages, so64 the form of their verdiet i# a proper one, 

The judgment of the County court le clearly a Juat one 
and it should be and it is affirmed, 

ASPIRRED. 


Gridley, J., coneurs, 
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EVELYN QUTTERMAM, 269 1.4. 653 


(Reapondant } Appellant. 


Re RT a ie a a ir in ce tla le I 


Mi» PASSIOING JUGTICN SUARLAN D2LIVeRG THE OPINION OF THE count. 


This i@ an inuterlecutery spperi from an order of the 
Gireuit eourt appelusing a teovlver, before sale, for the premises 
involved in @ foreclosure procesding. 

‘Phe metien for the appointment of the reeciver wae 
supported by the werified bill of eomplaint and two verified 
petitions, to which eanewers were filed by the owner of the equity, 
eppellant. <A hesring was he¢ bofore the chancellor and at the 
econelusieon ef the game the order appealed from was entereds 1% 
eontaine the feilewing findings: 


"That the promises are deseribed as (here folliews the 
legal deseription of the promisea), and are impreved with a one 
atery brick building om a lot 50 by 157 feet, consisting of on 
automobile sheervcn, eapeciolly designed and built for anid 
purpose, and for said purpowe only 


*fhat snid premises ate eneumberec with a (14,0 first 
mortgage trust dced, which trust deed was elganed by William Arthur 
Wallace and Lyme = Lene goog bis wife, wherein they reicaset and 
waived ail rights and by virtue of the Homestead Exemption laws 
in the State ef Talimetes whieh trust deed wna duly filed of record 
. * ‘ena wove upon which trust deed the principal mui has been raduced 

® ® ry 


*That one Evelyn Gutterman, by and through yarious 
conveyances te now the owner of the equity of recemption of the 
sbove coscribed premises. 


“That by the terms of enid trust deed, the entire 
indebtedness im the oum of $11,000 has become due by ita terms 
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en the 27th dey of Pebrucrys Ae Os 1848, together with interest 
thereon st the rate ef 6) per cent per annua to and including 
the 27th ay Februory, (« >» 2938, upon which defondt hee been 
made, together with interest thereon at the rate of 7 per eemt 
per pin ne after the 27th day of February, Ae De 1932. 

"fhet sald preminen ore further encumbered by a junior 
mortgage trust deed from “velyn dutterman end Harry Gutterman, 
her hucbeaki, te Chicego Title and Trust Gompanmy, a corporation, 


ae Teaser, end reeorded in the Recorder's office ef Ceok county. 


“That taxce for the years 1936, 1929 and 1950 have teen 
Basso ieoacag'as cote cca ee 

by that the preperty securing the truat deed herein 
Fertthe geetestion ofthe belser! ani/ar emers ef arid aston 

@Fr coupons secured by the trust deed herein deacridbed.* 

it appears Shast “iiiliam Artaur GValieee and Als wife 
conveyed the premises tg Jacob -einverg ami Theresa ‘elviberg, lis 
wife, whe thereafter conveyed the same 60 1+ Bs Randall, who there- 
after conveyed the same to (veiyn Gutterman, appellant. 1% further 
appears that tae junier mortgage executed by appeiians and her 
busband was given te secure an indebtedness of 66,000. Upen the 
hearing it appeared that the taxes fer 1928, Lee, and 1950 had 
not been fully paid. The taxes for 1926 anc 1029 amounted te 
2957, and while the amount of the 1930 taxes was not stated, 1% 
eppeared thet they were higher then those for either of the twe 
prier yeors. Two experts testified as to the value of the 
premises. One, eslied by petitioner, testified thet the ressoneble, 
fair, rarket velue of the premises «t the time of the heording was 
between £9,000 and $10,000. One, enlled by responderite, testified 
that "the tetal economic walwe ic §24,0003" thot in giving that 
value he oneumed that the present depreasion could not last forever 
and that in order te fix « fair value one had te look inte the 
futures; “my valuetien locks into the future,” 

We agree with epocliant’s eontention that “the burden of 


showing facts justifying the appointment of « receiver is upon the 
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Person recuentiug the sppointment." (see Prenk ve Piegel, 262 Me 
Sep. 316.) 

appellant contends thet petitioner 4d ret make out p 
Priva frele cere, After e& esreful cenelderetion of this contention 
we ere satisfied thet it te without merit. 

Appellant further centenés that *ersuming thet the 
testimony wae sufficient ts cateblich « nee, it did met de ao by 
the greater weight of the ovidense,” is guppert of thie contention 
appellant ergues thet the textimeny of respondente' expert wae 
entitled te =s much, if net greater, weight than the testimony 
of petitioner's expert. The chencellor saw and heard both wite 
nesses and was in e better situation than we are te éeternine the 
eredibility of each «itmese and the Weight that should be cttached 
to hie testimony. But assuming that beth witnesses were ejually 
credible, we think the eheneeller might well bave found thet the 
testimomy of the expert for petitioner was entitles to greater 
weight. 

it appears that petitioner ond the chancellor vere both 
disposed to practices forbearance toward respondents. The 

Chancellor stated te respondents during the hearing thet if they 
would pay half of the amount then due fer taxes be would not appoint 
& seoviver, but they did mot see it co aceept this fair offers 
Mereover, the counsel fer petitioner stated to the chaneellor that 
if the counsel fer respondents weuld sive some aseurange thet they 
would pay half the owount then due unen the taxes, petitioner would 
“be more than happy te ge aleng.” 

Realising, as we Go, the present greet depression and the 
meceseity for forbearance in mattern of this kind, nevertheless, we 
are antiafied that the judgment order apsenled from is a just one ond 
should be affirmed, and it is secerdingly se ordered. 
Gridley, J+» concourse 
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SOUTH PARK COMMIGUAON RS, 
a body politic, incorporated, 
Agpeliant. 
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im an aetion tn ageumpeit far demagee for claimed breach 
of contrac’ comsemecd Spril 23, 1930, there wae «a trial without « 
jury in dune, 1951, resulting im the court finding the iseues in 
plaintiff's faver, assessing hia damages at 9266,0%, and ewkering 
judgment against ¢cefendant im that eum. The present oppend 
followed. 

Plaimtiff's ¢eclaration conaiated of am amended special 
eoumt smd the common counte, te which defendant Tiled pleas of the 
general iawues In the especial count plaintiff alleged: 


That on September i¢, 192%, he wac avarded a contract 
*for certain bridges toa be constructed fer defenéant over the 
. Elainete Central xafiresd Company's tracks «t Jucksen Boulevard, 
Yon Buren etreet, Congress street, Horvizen «treet and Seventh 
atrest, Chiengos” that thereafter, about December 2%, 1D2b— ao 
written contract, dated Decemeer 1,» 1945, eau enters’ inte betwee 
the parties, by the terms of which plaintiff agrew: "to perform 
ali labor and to provide a11 maturiale, tucle, supplies and 
mnchinery fer the construction for defendant of the foundations 
= atructurel atecl work for anid bridges, invcluéing the winking 
of enaigccons, driving of piles and construction of «butmente for 
eaid bridges, and the furnishing amé crestion sf the structural 
atecl for tve ef enid Dridgen, and the furnishing anc erection of 
gub-colums and tearing boxes for four of suid bridges, all in 
aceordemee with the drawings ww specifientione referred $e in 
aad made a port of sald contract, ovoid cntire work to be cone 
etvacted ond fimiched to the entire atisfnetion of defendants" 
hey the contract provided for the sinking of calscons upon the 
t of way of the Illimeia Gontral Keilresd Compony (heroine 
ax enn Aig Raldread ¢o+) gow in order ‘om the sai cuuie 
- be proper rig “yegpived the ahifting ¢ racks © 
Rahlread Co and defendant “agreed to make arrangements 
with the Ratirond Gee to eauge goid tracks to be chifted so that 
foundations for sock bridge wight be plaved in eccordeunee with the 
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geet ruction program eutlined im suid eontmets* that enfd cen- 
siruetion program “required rlaintif? te complete all work 

within the right ef way @f the Hedlresd Ge. ac seen ag posedblee 
im order tht 32 the tracke might be shifted te Pinel position 

at one time amd with the least possible delay, am outlined she 
various portion: ef the work ts be dome by plaintiff end the 

erder im shick this werk waa te be secomplisked¢* thet the contract 
further provided thot “all surplus exeuvations from ealguene ané 
ebutments shoulé be snoted im Grant Park at euch lewations as might 
be ceaignated by cefendunt's emgimeerg* thet tae contrect further 
provides that “all exeavntions for omiasena should be mace true 

Se Cimensions amd of sufficient sice only te accemundate lagging, 
ane finished eniessone of the exeet aise shown on the plane in each 
Gang, - He excavutions should be mad<« beyend the outeide surface 
ef the lagging an¢ the chuft should be abseqlutely plumbyg* and that 
the contruct ferther provided thet “borings had been maie by 
éefendamt to seeertainm the charester of the coil through which 

the cnissons would be swik, all of which wae shown om the drawinge 
suomitted by defendent.” md the plaintiff’ further alleged that 
he *furniched the material and completed the work required by aadd 
contreet, and to the satisfaction of defendant, tegether with 
eertaim additional work orderec by defendant, ami defendant 

hes paid plaintiff thereter.* AG plaimtiff clleged as breaches 
by Cefendant ef the cox raet’ the faliowingt 


“That defendant, im vieletion and @taregard of the 
obligations ami conditicnes ef seid contract on ite purt te be 
performed, failed toe cotise eaid tracks of the Sefirasd Cee to be 
ehifted within the time and im the manmmer requires by guid come 
tracts failed te eorreetiy advise plaintiff ef the sei] conditions 
te be encountered Im making exesyation: fer acid enlesene as 
vequired by gaid sentynet; failed te previce cultable Looetions 
fer weeting surplus exesvations from caissonsa ami sabulmente aa 
required by said contract; and im pther reapeets f 
neglected te perform the terms and conditions ef said contracts 
whereby plainticf wae greatly hindered amd delayed im prosecuting 
aeid work om wis required to perform and dic perform much 
additional leber, furnish much aéditieonal material, amd dia 

étherwiee dey cut anc expend large sume of money, im and about the 
pletion ef aid contract, neo part of which wau previded for 
or required of him im and by ealé contract? a1] to ploimiifi's 
g@rent leas and damage,” etes 


It appeare that oo April Zi, 1951, the court, on 
defendant sa motion ordered plaintiff to file = Bill of Particularay, 
which was filed during the May, 1931, term, and which is one 
teinmeé im the 8111 of Exeeptions. 1% congiats of 11 pagum, 
amd ie divided inte 6 paragraphs, containing ‘igures and words 
wetting forth verioue claime and alee the resvsons therefore The 
aperegate ef the claims, ag atuteds is G266_900 2.42. For con- 
Yeniemee we shali firet wet forth the amounts oe claimed im the 
















several paragraphs, and afterwards the stoted reacona, namelys 
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le The additional cost to plaintiff in 
sinking the Galseoiia, “Cus to unususl soil conditions, 
of which plaintiff had mo notice," is aw fellews: 
(a) iuten exgavatien and lugging 209977 eubie 


souks ai o1e%5 : VSG, 709 078 
(e) Batra ms #Ob@ 249006 cuvic feet, at 

$8 cents Vehlaed@ 
(e) Sviving lacging 3S 9064086 


Sete’: Cusxges a and b are based on ihe unit 
Prices Hawsé im the cumtyuch. Gaarge 
@ is Besed om aciusl time spent 
Beugriing GO pamiasifx’ a Joy Traecwrdwe 


Rs Paeping ii Giiwegua. A¢sia} 


hewrs 26,200 at G2 BBE 9450 
Ss Gphitting and removing beuleers, 
1409 hours aber ot GleGes 2,329 


” 
weekly ‘ oF supsrintend ants, isses? 
saeineerss OFtRet, Meipenen cheeks TS, Clorka, 
wotebmen, riggers, estes ta fx600, am the 
additional expense invelwed by the dvleye te 
plaintiff, “for a perica of 32 weakes at GleEGo 
per week,” te ' 235 9860 
Plaintiff's eyuipment alee wis 
ies wr oy; Aan nen yeekes aay the 
y ap « & #4 at a wee 
rentel of £1167" represents a lees te pluin~- 
tiff ef 2B 674 
equipawent of the “Strebel 
Steel Pg Coe (plaintiff's sub-cone 
Snstee for steel erection) slee wes tied 
amd gaid itrebei ‘oe *have #ilied® 
pisintiff as follewes 
Lecemotive erang 2? days 


a 
Derriek esr 33 deye 
at 930 





$2 9739 
Plaintiff's general © 
overhead was extended ever a Bio *. 
aw edéditional five months, rewalting : 
an additional expense to plaintiff _” deeb 
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9319.00 
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Amount brousht forward BOB gC BBS 


Se “Logs of efficiency in iaber,” guffercd 
by plaintiff, “of 25 por went" or « total Loan, 
ft ed on & laber coat of $217,900, ef 33 phBBe 


6e “Kxpenditures for extra labor, waterial 
and expenses,” cue to umucual cond itionn, Me sr pal 
Sosa oad ite feltare 8 e enie ple ge 
e te ure %o s trnoke wit 
the ‘time con templated, and the “eleetrifie:tion” 
ef gaid eakavead 


(a) Due te the facet that the tracks were not 
shifted and plaintiff coule met campicte the *a* 
amd “%" jines ef gaissene “until the middle of 
2926," intizf woo ee ee to rum Light «and 

wer wires from ene end of the jor to othr» 

stead of eeying the wires fram ane leesticen te 
another as tae work ame finished,” caueing an 
Wadd itional expenae" 


{v) hue . - Bergener ay etem* ef the 
Kedlroad Co ing erected, “including high 
tension wires," the “coat of arent Se and 
éigmantling bap! the seo temporary bridges 
and platforms” over the “A" and “8° Lines of 
cuigrons wae greatly inereaset ae foliowss 
3 extre doys for derrick ear and gang 
for ereceting bridges, and 4 extra duye for 
digmentling ot © a day ee we we + 60100 
Bereetion of 110 Seed of Png en 
at *B* line at Jeckwon strect exbry 
' men oS Se De See pry $440 
, reek ee Orme 2 
| extra cost $2.80 per £ woes BERL 7eG0 39657259 


 {e) The fellewing additional expense 
, fi r laae eff the lugs en the caisson 


| r 

20 templets of 930 exch = - = #EGG— 
Tryin ght the templets in 

186 houre ivronvorker 

Dee tacos —_h ne S46.000 


heurs foreman ot se ~<s 2 © & 480 


ting off lugs and apot 
weld 38 weak = 28 ® 8102S 1225.60 
PS ing ringa, 38 wells lugs 


#S p FOS200 


2560 houre @ te! a“ -* S366 
640 hours pumping at “2 doe CHG oLO 
a) 2aying “extern oe Cee 

gine stys og bxegter) for 

Ces on f.. =ntae Mega piles - « PROG 

a ww dGhs, 2ell0e00 


Amount carried forward 






Be Ley BUS | imarne dinsord sears : 
wed ® oad at protons re exes +a 
wok inte? = xe "tao antes r 

si Ray DE 








smeunt Sreucht forward R259 9944013 


Ve Sutra expences for “howling a 
Aange nd pe ef surplus execyatiaus to 
Pi etrects” vims 
15,909 yords of a> at 26 conte BL —97T7s 


| “gy 


& ““xeeas wages paid after 
Cetower Ll» 1926," (when official wage 
ecele im Chieage territory was 
advaneed) in accordamee with plain« 
Riff's letter of Geteber 3, 1926 

19,265 hours laborers at 2} conte 
mig : sarpentors at oor aonta 





Overhead 38 
1S coumiesions, exclusive of overhead 
foetal amount elained 








fhe renceme for the seweriuh clnime, an etated im aadd 
paregraphs of the 241i of pariicuiara, ore iv substence a foliewst 


Se After referring to eevtion 63 of the apecificestions 
{hereinafter eet forth), pluiniifi states that, “due to sold 
eonditiens through which the enissons wers auuk, which conditions 
were not divclezed by the plane or borings furnished to plaimtisf by 
¢efendant, 14 wae impossible fer plaintiff te cenctrust the ¢olenons 
in acoordamee with snid provisions of parograph 65 of the apecifiene 
tions, and it became necessary to wider out every eniseon ah about 
Glevation 52, and to drive the lagging inatesd of installing it in 
the ucunl mumerse Yaia required mere leg: ines, icrger ring, the 
exenvation ef a greater amount of soil anc « grent dual more conerete 
te £414 the eniasona.” (Aa stated abeve in paregraph 1 of the bili 
of portionlars, exumings, as claimed, the expeniiture of extra isber 
and material to the total amowit of 677,186.55.) 


Ze “Seeause of the presenee of an aeakae aaouns of 
jar fags "eater im the enisomnas aimtat? wag Tereed to provide 
yuiemt and to remeve thix water," by pumping in the caissens to 
aetunl mumber of hewrs of 26_200, ab the claimed coat of 
$52,400, ae eteted above in paregraph 2. 

be “im the course of we Oe eniscane 8 number oF 


fi: hth 


pa | ous im ail tracta 
Lee. beuaser gure, sapgumbered: tt te custee ovine ouch 









Se)! a a 








ha t8e, 8004 ig inawee’t detuwond Seared 


Sued" 2 seamqxze wade | cae 
2 a warlepton 9 emisd me #* 


288 PROP: FO. 08, 



























how wk tefeda a5 5 cele foro, adi si amen 
seen ot et voontsden wb ote eoraeoh nom te uate ad tea 


ated #92 Ldomqe ei? le £8 soldowt of gata 
hiow a¢ o@b" gant? astade Tibenieke y 
ised sf bu00 Subse gicwan area aitean ken if. 
‘Ee BER Gt ei bainiaxwt aguiued to ‘adal 
asene Low tomedenon of ZMdnlely bape 
agok il ona pr ‘to £2 ato te 
ae fa Sona lag \ ae 
“a wakiledeak Yo 


Spaetey ah i 
Total — 2 bias po - | a 
sad Te te ae 


“60 


bouléerae” (Ag stated above im paragraph 3, plaimtdry ele i 
hours of extra oe wore expended im removing auch a sn x tel 
eoat of (95195 


4. “Plaintiff's eentract. previced for cubstant iad 
completion by cuguet Y, 292¢. A delay of over & cents uinees in 
prosecuting thie work, which delay reeulte< frem the follewing 
Conditions, Hone ef which wars contemplated ot the time the contract 
wks mule or dleelesed by the plariay specific tions or soil teets, 
vist Cutting through ol¢ water-Legged cock, 1 momthg cutting out 
Old trestle, °5’ Lines 1/4 uonthy neecevity of widening~out 
Caissene anc criving lagging beceuse ef wraaual soil cond itdone, 2 
LEY | subesuxtace weber 1/2 momthy wileading of (ULineie Sentral 
wall, 4/4 menthy (lidweiy Central ohegtrd: tooth held up steed 
Work, 1 Kivtitie até other Operations, i monthg track akifting net 
done until springs 4 months; adciiienel depth ef vaizsona, 1/2 
mouths change in pile cevign, l/s wenthy total @ lays 10 menthe. 
Some oi the feregeing delays were concurrent; Wub, RNS A DY 
oo MEEAS Porte camaie 2h fas AB : _. ever :. — bis resulted 
iM plaintiff's organian eing hele om the job 5 mmths leag 
then wes contemplated ot the time the opabrasd eee canene” (the 
extra coat claimed by plaintif’, becauee of theses claimed delayi, 
ageregates §$769lis, au state: abeve im parsgreaph 4.) 


5» "The contract end apecifiestions contemplated the 
exeavation of the eniewens iy the right of way ef the Pailread Co. 
at the sane time that work eae progreasiag ov the eolavene under 
the abutments ai ench Loention. ‘thin wae the owly legieal gregram 
for éeing thia work involving 4 minimon amount of «quigment and 
resulting in the moot expeditious aamiiing ef the eperntiene. “hen 
Plaintif? started the firct ealesone under the «ant sbutuent at 
Seventh street he found thet the roiironad tracks hed net been 
shifted, and it wae not certein thet they would be ghifted before 
wpring, due te the great haxerd amd cxponse of moving the ame under 
winter conditions.  Isintiff, therefore, waa fore: te defer 
work on the ‘A’ and 'B* Line of swailasons until after the ‘alle 
“Ge Rad completed the treaek shifting, which «as net entirely 
completed untdl the month of May, 1926. ‘¢ shat time practiealay 
all ef the eniguens under beth the éast and weet abuimente, execpt 
those at Jackeon Soulevard weet, nad been sampletsc + 

fhe Maijresd Cos progressed a@ rapiciy with the 
electrifiestion ef its read that it wee working in the digiriet 
covered by plaintiff's contract several months before the time 
indlested in the Seilrond Coes gehogule, This required plaintiff 
te agcemmedete his oporstione te those ef the Uailroat “oe 

“fhe work under said contract wos figured in the summer ef 
192%, with the expectation that 1% weuld eted imnedistelys However, 
@ae bo the progress of negotiations with Railrond “ge oh 
were not eonplefed until lete tm the fll ef 1l0c5, plaintiff's dome 
tract wee not dedivered ~ wae ™ work nhegare ee ~ — or 
2025. <A large pert of the eperation umier sale sontrsch Was, 
therefore, thrown inte the cold winter mouths. ‘the result of the 
foregoing condition wax that ne orderly or systematic plan. 
folieued by plaintiff in the carrying out of eaid cou wach. 2 
tiffs operations were quberdinated te those of the Sailresdé ‘o> at 
all times, oné plaintiff wae forced te conduet hia work without 


eyatem in « moot he fashion PLainvifits men were 
Waseeeed over & mah ome e of territe: y in a auore of different 
locations, With a reavlt Love 








in efficiency. Ali of the fore~ 
going conditigne were conditions net eontemplated «) the time the 
jov was figured ond the contract awarded.” (ond said elaimed “Leas 


CL mmede Vihemessa ihrer es ne oveda Sedege a4) “eatebived 
Hager yeoes at Ro sree soda 
eae te gaxsoiaed slowe peck * i Robmegie (esta) 2 ie"Fave 
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tow enh line donned tdenes £ eanatieiege aldo bua 
SL setoen ian. re fdas Smmokiitha pation } ord 
cottunn os agile Lados $i gucom oN sat sonar 
8. Be aint (gro TE were! : ee 
oss iuaes abd oer% pVigtlht B ' 
SHR. & Sat oF, % ae 5 
ey + naked wee Seottues off pate ‘eat is be 
aeyaled comtade same to camened atilgaiake ed i 
(o> Seemeteg wh wwods sedate am » 


ald hedatgnetues ewotinctiicega tne teacdaoe eft? ah” 
sv0 Gagutie® ef? te \gow te digits ef? gl aneneies eM 
cei vitonslow off me gaboaergete sew Weer Sead omkd wm 
mutgecg desteek ylue wh? sew sidt 86 omokdoped dean oo noite 
Sour fegoyplups le dewome auuiaia « gatviewrat diew eidy gasob 
tals semeliaveye etd Te grbivendt euatshhegxe doom eds ab perl 
ta gomedods tae» off xvehaw axpomteas Goult wid bedande 
seed Son bei glloaxd tmonklert efs das? bawok of Uyeente aan 
eteted bedlisa ad bieer qi told. Biadteo tom naw 22 bum g bodt 
Thies Wee ahd Gitivam te Senoyze bee Seana! dawtg wld ot ouh 
BAe TRS OF SepTHs sew asTOO TEED g)Metutass enn siaans * } 
fabifial! vit vottn Kidmy enoualss to omit *H' tna A on? me aay 
vaerlfar ton gow Aoittw ypakitide ogni eat ‘ee 
‘iaviinanmy waht Yond #2 sPROE ayek Yo Memem ade Licnw beve c 3 
tgooxe gattismade Pabw baa dono ond Kos ohne polls jig aie 22 
gee + ead avo et y Seer weatecure Ago i ‘ 
big itiw ~Zhiqus oe hex a teat 
tokevad e062 of gakivew ane ok dead heer age oat sek oh, 
oat ocd sawted watmed kaxeree danse ‘ sti ite , i 
Viddathede poceks yore wkes sodwoedion wae’) howekion walt id. ci ae 
yoo heen greed ‘one he pee ee wmhds  ehed ob ale 7 “4 
; =a | 


hai? 4 te 
ete a vilaad adg were; 30 £is3 off wh ot. “Stade 
te iiat oft Lidas sedsate drew odd any tox bovevd: 

qtaw Somadoen Shaw tehegy mod des o set Rall i 
as? 39 ¢igewe oft sorléwon aodniw &, Fe 


Sn nites Ble oi Cr%KE9 add 


i 20° teoullal edd te seats 63 bedant hieds 
snd te ohare git gouhsen BS bewtet @e 
oaenw mom a Pelee... oimaiing - Dtetaarie: 

Fawr) Lt thy F, Aare sian ee oe to eft ; 

wages guid ogy fh eae | ree " fr 

ed ome of7 Jo bedetas tase fom enots # Supe ys ve B deercagiceme de 


one? hutedo Siew bai) “.habeawe sae eon pProg os pe hyn yy g 


a ee ee ee eee Ss ee 
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a%e 


im efficiemay,” at the abated pax gout af tke dua: 
is 052,685, ae ebeve sei forth in porugraph Be rapes mann Ne 


Gi Ag to thie paragraph welating te “expenditures 
axtrs Labor »” oe unt purticularly ae te the slate ea che hg ® 
sibeparagraph (¢) thereol, ()8.67G.10 of the total claim of 
Ch 9260060), pluiniicy further stutes ue reaeong: "The specifientions 
le that the tops af cortain culsseus wicht Be tremehed. 1% a 
ound impossible te do this without great Nageard and danger of 
agoldent, due te the proximity ef the Eailzend Cosa tracks 
Plaintiff yudls the ¢aiseone as large az possible, but found when 
he started te ereet the steel that the columns sould not be ta~ 
Htalled without cutting off the lugs on the caiewon rings.” 


To Tho atated reouens for the olat ‘3 ' 1 
parng? 5 AS AOE, tax voxtre” epense Gr nealing subplite 

exenvations to 2Srd atreet, are: “ln the canclading paragraph of 
aection 40 of the speeifientions (hereimatter set forth) it is 
provided ali surplus execrntiona ‘shall be wasted in G@romt Pax 
@6 nueh locutieme ou way be designated by the enctnesras.’ Yg 
kogationa in Grent fark being available o large porvcontuge ef 
spe wereaMs exenvations wi te be hauled by plainsiff to sard 

B' * « 











ea 


8 The stated reamema for the elaim of 2%,981+89, in 
ower 6 wa abeve, for “axeas: wagea*® paid after Seteber he 
926, ares *Sue te the delLayn bereinebeve referred to, the 
excoution ef plaintiff's contract was extended until after Orteber 
Ap A926. Om thet dete the official wage ecele im the “hieneo 
territery was scvaneal, ani plaintiff wos ebhiged to pay sfditionnd 
wages over the rate im fore at the time the camtrect voo let." 


(mi the trial pleintirr testified <t great length im hie 
wa behnlf, and he walied anethor witners, artier |. “elle, general 
wamager of a firm of bulldine comtrectors im Chieugoe Tlalmbiif 
alee introduced im ewidenes the eontract and epeeitvications in 


 guention and maxersus other writings, including srawingas photographs, 


a blue print oo to “voringe,” and letters written by plaintifY te 
defendent Guring $he progreee of the work and thereafter. “ome of 
theae Letters were admitted ever defendent's objections ae being 

(ag they apparently are) self-serving documents. Defendant's principal 
witness was Linn “hite, the chic? engineer of dofencant, in general 
cherge of the construction of ihe bridger, ote. in queetion. Defendant 
aise entled as ite witnesses, “liliem G. “vane amd B+ Ue Smith, 

civil engineers, and George %« “Liens oupcrintendint of ‘oushruct ion 
ef « firm of arenitecte. nd ¢efendant aise introduced cortain 

Maps, blue prints and phetographa, The material parte of oortain 





a 
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se Fie tte ot? thRayecet ae oe 3 
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92 <8 ous wake 
ta take ease at a rare a bes ' 
amet ehees PMTs 
dak aot fuatdang aay peat & iaacl pews a sit ‘ 


‘pated as snsktoohen at gasbowtee | ‘tere woteione 9 
dey DEE ty si tonbeonei 1a eieerbed ath visa~ tee iso cb 





ventless sprints “a ‘kts cea was ve mab os 


sash it <tnaiia % tye sagt rege yomtass9 , 
aiadioo Soorheeeml teks, 2 in sh 
nietire ‘XO stung tatrosen on 
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aocout ‘of delays aucteses the Comtrouter,s shall oe mace see oy 
him co full be : any anda eae 


on Be 


paragraphs of the contract in question (dated ecember 1, 1925, 

but mot actually exseuted avd delivered untiR Decomber 299 1988, 

and in whieh plaintiff, as First partys ie decignated an the 
*“cContrscters,® emt defendant, aa second Party, as the “Gemelesdenere*"} 
ore ae fallere (itelice ours)s 


"Firat, Whe Contecctor heveby agrees to auly: 
Anbor and to previde at als expense pa nterisles tools, cipihtes 
om mchiaery for eanctructing ond Simishing * * in the mos 
aubstamiial and worlranlike marver * ® the foumiation wong ae 
structure) ateel woxk [er geriain Uridges te be constructed ever 
the (lilmoia Central Sailread at Jook: “a4 street, Vou Buren utroet, 
Congren: street, Sarrigen atreet and “evenkh atrest, Jhieago, 
including the sinking «f eniesana, a: “tving of pileas conzirugtion 
ef the chutments fer oix bridges, and the fassionine ané erection 
ef ths structursi a _ tue bridged, amd the furniahime vad 
erection ef mwub-eol and bearing hexes for four Pine ah im 


sperificationnentt sting meat "yee doen tdome, of Beak ete wee Ethene a 


by the “outh Park Comuiseioners uncer date of «ucuat 8, 192%, *« « 
py auch plans ag are sisted in the eprolfiextions te he furmiahed 
te the Contracter by the “ngineers ax he ig hereinafter defimed » 
a copy of whieh specifications (marked "Exhibit A’) is attached 
hereto aud made » part hereary the entire work te be conetrneted 
all py fe to the entire sotiefoetion aed secoptemee of the 
bs s 


Fourth tractex eee te © ate the 
within 90 éaya after tanta or eoutrnes [i Le Be wayguse git B6)% 
* * it — widersteed and agresd that the Pe of commenoument» 
ie of pragrees ont yg of completion whall be 6f the easenge ef 

rect, Bae: gps however, thet any cclay oaused by ‘hae 
daumdnesenere ousitte waid Coutgescter te au catemsion of time 
within «hich te somphate, the aeid works egual. t¢@ tae delay se 
Pasay ot it ie gat badd umcurateod am ogrocd, however 5 anat 

Siongion Or extengions ¢ to exeved ing oo days) * * 
@ given ‘ey the Soak as onere to tho Comtracter, * * on 











compensation fram the Casslewlomers fer - 


uffered wy reason er on aecoune a? cuen do. me : et. 






twenty Thirds in consideration ef the covenants, poaniaee 
and agreewmenie in thi« contract re teogel gl 69 Be ones ana poertermed y 
the vontreacter, and in ceneideration of full and saslafactary 
eoupletion of the work herein providee for, the Ggewtesioners pot 
ee to pay * * to the Contractor tha aua of (769,990, te be paid in 
manners follewimg ag the work progresses? ee 
85 por ount ef the value : blac nok dene * * during each 
taliendar wonth qmplionge with the ge abe i sussifisstlonae 
* ee! ingtasg value of the she wore Jano ® * ehis a, = — i pay 
* e masie aa er a 
ster nll e gn ee toe seme ime 1 a gent shall be 
fal empl ian ‘6 a. A the isavanee ef 
gystifieste by mgigesr * * and the acorptance Ry 





Twenty-Tourth. in cove 1% seh be detemaimed by the 
Snginesr * * “that any Yarintion be required from the speci ficd 


 Gtantitiess then the following schedule of prices shell prevail 
\ as te euch additions te or deductions from ihe respective 
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Den 


quantitiess’ (Hers follows auch schedule.) 

in the opecifleations, dated otgust Sp L220, (upon whieh 
Pinintit? mace Bie bid, resulting in the avataing of the contract te 
him) and uyvier the bending “Qeners1 Send: itions of the coutrnct,* 
the matering parte of certeim Seetions ee idole are as Fellows 
(itelice oure)s 

"29s Chenges in the Jorte Fhe Gonmiesio mn wie 
ehangen by slfering, addimy te and decueting from ~g pred | 
tontract cum be ime ad songedt awetre Lay Ad suck werk sia) be 
ns 4 bag oa = cama peg fad toed ornet — thd. ryt oxeept thas 
time of ordering euch caangesy ran ee — 


"e8« igen venditioas. isch bidder gnal? os nia tag 3 meek 
with aii decal conditions that acy offect werk, sue a ¢har 
CGiie Boats RULIBS» ware > gitust dort, abe: th 








this eort, which may be in the passesuien of the atte on 
be given Brospertine vices by the Sngineer, bu 88 8 i te rae ill 
thiy eharoe reak or withers ghal idered’ apletes 










) mS iapieners excé 3 bea 
aa peel tigre ee" S_exsept avs a 


Deleyea. if the Gomtweuter be delayed im the 
completion . "ghe nog Maras y & any ond or neglect ef the’ Lagan d es ee Levee ay 

may cated « the (ontracter’s ventral, or by telay 
authorised by the lpgineet, oF By aty crouse which the rf laginest 
ehali pone ys to justify the ccleg’s then the time of sieul stan — 
be extende’ for suek rexwonnble time an the “ngineer may deolig 
Bo euch extensier ahall De mete for celay Geeurring mere thew ? ‘aga 
Refers clnime therefor are mace im writing te the omgineer.s Ie 
soee Of @ continuing cause of delay owly ome cinim io naceasarye® 


im the epecifieations, uncer tae pending “Gpecl fications 





for Exenyotion and Conerete,” the material paria Of Gor tain otner 


geetions are os fellows (isalian ours) 


“48. Leesd conditiemme AL the bridges, includes an 
thie contract and these apecificetions, epom the tracks ef the 


Silineie Central Sodirend. “ork must be eo bendied thot both 
tiaterel and overkesd eienrencer sre maintained sad ae bios tru. the 


nay voritinus eitheut danger er undue interference im the use ef 
the bracks bade andor and between which the work is ene AOBGs 


J het eh fom the tons fes_ench wach bela fer se 


® the construction 








The order in whieh the 


varigue items of work shall be done ia determined by two cts 


of paxamoe iupas tomes. of cin et tie ia noceauery 6, couPLe : 
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Contractor for the work on the above named bridgea. (Here 
fellows a pyle gg Me qyatonah itt SL woevalled "Stepae') 

a Contracter « work 2 our: : 
inking a11 calusene for this job, whether Se eeee re nttnin 
the right of way or sleng the right of Wave 

Thie program will make it necessary fer the contracter 
te have enough equipment on the Job te drive 20 eatssons at one. 

This contractor may» et hie divercti fer the firat 
few feet of exoavation trenen SP ee deen ee but the width from 
Puteide te outside of lageing ahell mot exeeed 5°64" in an eugt and 
weat cirection. 

The track ahifting will all ve dene witheut etpense to 
the contractor. * * Approximately halfewny between coissene *A* 
ant the enet right-of-way line, the Badlresd Cos cannot shift their 
tracks so as to give & epnce to be used for the placing of supperta 
for trestle work between eniesons and right-of-way line. 

Al @xeavoties for ecalesone *A® ghall be remevec toward 
the ¢aet and gli excavation for caigsens '3' ghall be removed toward 
the weete 411 gurplus excavation frem cnincome and sabutmenta, net 
megded for beck filling, shall be wasted in t Foxvk 2% oudeh 
Josations ae mmy be designated by the “ngineer «* 

"$2. Character of Exeuvated Material. Borings wave been 
mate at the site of each abutment» The character of the material 
to be excavated te chown og eng ang 6-88, The information sheen 


ie py Lot : 
FES POR 13% — SRA o may 









testa aed 





neh ae Caigeon oo. Calgsena shall oe Seenaee 
down to bec roeake * * exeavationa fer cuissena shall be 
pase true to dimensions and of oufiieient siae only to secemmedate 
lagging and finished caiscons of exact sise chewn on the plane in 
each onees Ho exenvation shal be muie beyond the oulieidce suriace 
of the lageing» The shaft sholi be absolutely plumb. ‘ny 
deviation from perpendicular in the wells of the shaft shail be 
corrected the contractor Se eeere are before any concrete is 
placeds Contractor @ hie estimate on caiscons to be 
ausk to otiop = 83 Chisnge iy datum, in each ensee, Any 
abehi be enlevlated according 












additions ¢ 


and Tempor Structured. OLOME, 
terial aos wahtane fer beekefilil 
a the site of the work and gisposed 91 


purpowe he use the eu provided 
Prenat ot eniuhe indiented by the 


"58. ‘urface “ater and : » the Gontrector ehali 
protect ail excavations with waterti wurde ané covers te exolude 
aurface and og igen Pw geist. - BY | Bbh_ Be 

i] en she exenvat ion Low ¢ 
Ter comtaction shal be diverted through sepee water OFrAay 
to be removed by other approved mothed which will aveid 
deposited concrete. * ** 
rs + The sheft fox eciseone shali be legged 


F596 Lagging : > Os 
yith lsgsing of approved Lengths but not exert in at Leaut to 


atee] rings ef oracing, placed in two avctions, bolted together» 
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The ing whall be tightly wedged agaimet the aodl. | 
sheik made of 3° x 6" sown lumber, Greased and mate with 
radial joints. * 
Prom the testimony of plaintiff and other witnesaes, 
ané from «ritings, the following appeara in aubsteness Om September 
AS,_ 1925, pleinticf wow informed by Letter that defendant bed aenxded 
te him the contract for the doing ef the works The written con« 
tract, clthough dutec December Ly 1925, woe net settuclly excouted 
and delivered until December 29, 1923. In the meoutime plaimtirr, 
with defendant's permission, dic seme preliminary work, amd en 
Recomber Oth he begem the aetiing of polea for « power tranamiesien 
line» This Lime wasn completed about Deteumb«r Alet,s and about 
Jammary 6, 1976, there wae imatealied and put im operation ot the 
Seventh etreet abutment the firat holeting apparvtuss, to be aperated 
by the electric power traneaitted over anid Linee No claim ia made 
by plaintiff thet he «ao demoged because the contract gan not cotually 
@elivered until December 89, 1925, or thet defendant did ayything te 
prevent the exrlier eonctruction ef eald power line. Thereafter 
temporary bridges were vgoenatrueted of esch Lecotian emd the work of 
excavation and sinkin« the enissome #19 commenesd.  Calesone slong 
fe east wide of the Kadlread coe's tight of way were known ae *A* 
Line, so distimguished from the line of ¢aiguens along the weet 
wide, known ge “B* limes Flaimtiff testified in aubetance that 
ehortiy after the contract «oo ewarded he had numerous confsrenees 
with Yhite (defendant's chief engineer) and Lomaghue (defendoat's 
general superintendent), st which the plans, specifications and 
construction program, oe outlined in the specifications, were dige 
éuasedy that he pointed out to them that atrict achoremce te the 
acghecule wag impassible; that he suggested a different anc “more 
lesical” plan, which they agreed tog that thie plan contemplated 
starting “at one ond of the job with our exeavating gong, finish 


the exeavating there, step to the next bridge with that gong, then 
put a gang of caisson workers on the first site, then 
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&@ BOOK ae the gelesen work way deme oat the vonerete ganiiyound 
budld the abutment, and follow up with our ateel = one cane of 
workmen following the other im regular order” that beoomee of many 
"unforseen conditions” and ef delays ef the Beddread Go. in ai fting 
ite tracks in its right of way, his plan cowhd mot be carried outy 
that "ne wridge could be finished until the abutments within the 
wight of way were completed oné none of theme sbutuents could be 
fimished until the enisenas within the right of way were finished 
em these could not be imetulied until the tracks had been shifted, 
that them ~@ fowsd, when the Seflroad “os's feareer came down install- 
ing their catemaries and charged cleetriec wires, that we would have 
te wtay out of their way) thet an a reoult our operations were more 
or lees hit or mies; thot we had te dig m few enisvens here and 
then jump two or three blecks t¢ anether Leestion, then heve te 
suspend work here and go doen to the site of another abugment or 
bridge ami then come back jo the fivet place te fimich thot work 
when the failresd Ces was aut ef the way? amd thot all this greatig 
disorganised our foraes." The testimony ef defondant's wiinesisg 
Uhite, and certain letters disclosed im substance that mo agresment 
was made whereby the general construction program, as outlines in 
the specifications, we materially altered and alee dieolosed that 
the neceasary treekeshifting (¢one by the fallresd Ces) was 
acoempliuhed from time to time and as plaintiff's werk progressed, 
and thet while there was some Gelay to plainti‘?’s work caused by 
certein tracks sot being shifted ag soon ac plaintiff would have 
Liked, such delay was the result of physical canditiens which were 
or should have been apparent to plaintir? ot ‘nw time he sigmed the 
contract. nd, in our opinion, much of plointiff's teotimonys 

ae to damages cleimed to have been sustained by him becouse of delays 
im the shifting of the tracks, from unfore acer soil conditions 

and other causes, was erroneously admitt«d ever objection because 
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it tended to very the terme of the written contract. And plaine 
61fi"s tevtdmony Giselosed that, im addition to have recetred 
"praetiealiy oli* of the atipulated ecantract prive ef O789,965, he 
mace vinim for, was allowed anc received from defudant additional 
moneys in large smowate. iuting his erees-exominetion he 
testified: 


“i eemeidered section S8 of the epecificationa at ¢ 
time ef entering ints this contract. * #% ‘yyenieee At Ag 
duty 40 take Gare of that ourfage water * *. I familiarized 
wsyaeif with seetion 52 of the specifications befere outerimg inte 
the contract. The bouldura in jueation were encountered im the 
winking of the esissene. I hawe filed wy claim for the removal 
of those boulders but have mot been paid for cueh remevel. I have 
met been paid onything for driving lazcing or for the extra 
conerg¢te or for pumping eater ox cet forth im my cinim,. 1 was 
peid fer some work done om the top ef the endesoms in coing through 
the watereloggee doek, which invelwec seme water also, i wae padd 
for extra eonerete fer the additional ¢dupth ef the eateseng. * * 

i wae pald some money for romoy the eG doek am tregtie. I 

a6 mot regoll whether I was paid G2073.60 fer extra labor in line 
'S’ cnigeens ox mot, but 1 wie paid something ier that worke i 

é@ not reenll whether { waa paid $20,248.03 for extras upon this 
ove Ide mot reeall the oxest swount | was paid fox taking owt 
imberas 1 wne the aetual extra poy relic aad meterinl required 
im ¢ommection with the extra iaber meecacttated beccuse of this 
bulkhend, but I was mot paid any overhead on 1?Ffer the dolay 
invelwed therein. i was padded GS7—9h95 Zor ex’ eout ef steel 


erection on neocon &§ of ihe electrifiention ef the ihiinoke Oe 
** Ag Rg Fa expense im the amount Yautoecr eo atkwe e 
the Ie So. wileading and tesring down a portion ef the weet 
retaining wall, I wes paid fer cortuin work in coanection there- 
with, but I doen't remember the amount «* 


On being shown a certaim paper, fox tne purpose of 
refreshing hia recsellection, he further testified on eronse 


exeminationt 


"Yee, I think these are the amounte I wae paid, vis: 
$27,195 fer extra cost of vtec] construction on account of 
electrification; 25,233.57, om account of extras for old 
Wulkheads, piles, ete+, wicovered belew ground surfacee, Line 
'B* emigsonet €4,014086 fox extra Ixber in Line 'B' for cutting 
out timbera, fox exsegs cost in Randling exeavationa at tops, 
and fer removing piles and timbers from the Je Se right of way 
$2,623.09 for additional insuraice, overhead and profit H $6 9494040 
for additional length of construction bridges? €1,541.75 for extra 
expense daused by the I. ©. Rallresd unlescing end tearing down 
portion of west retaining wally (1699.09, for extra expense in 
handiine the construction bridges, trestles and platforma, duc 
to the presence of charged wires, 61008054 for tearing out amd 
reconstructing four limesd fect of earth ot retaining wahk at 7th 
atreets $1728 for repairing I. “+ sewer at 7th street, for extra 
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as oxdered, fer extua reinforcing of steel’at mauman, for nie 
on agoouns oc shertage of waler, for removing senerete of old 
bridge foundations and for retopping 41 wells, carpenter work due 
Senenaea; Sautine thes Fer axk@e Leaate Shue eee 
extza conerete, for widening out, for execas cenerete in 
abutment walle on east eide and for bering r¢einfor ving roda.* 

Tt wilh be noticed from this testimeny that pleintirf, 
im addition to having been poid pravtiendly e211 of the eontrnet 
price of $739,990, «ne allowed by defeniant on hie various extra 
Ohaime and paid the further aggregate ewe of mere than $77 ,G00, 
avi thet included therein ore cortein items which appaventiy are 
partes ef his present additionsl and tetel wlaim of $266,900, which 
the trisl court by the finding and judgment aliews substantially 
in full. 

im paragraph 1 of plaintiff's bili of perticulara ke 
makes a Chaim of (9779186.053, for additional seat te him for extra 
@aivavetien and eonerete ant (rivime lagcing in sinking tae caigsone 
“due to unusual soil conditiens of which he hed ne notices.” Atter 
eoncidering plaintiff's teetimenmy and that of defendant's witnesses, 
the previsions ef the first paragraph of the contrect, aud the 
provisions of gections 25, 52, 55 and 59 of the apecifiertions, 
we sre of the opinion that the court showld not hove elleved the 
portiowlar claim, (a) because 1% appears from plaintiff'e tout imeny 
that he previcusly had presented « aimiler claim te the proper 
efficiela of defendant, that they allowed portions thereof ae 
refused others, ard that deendant paid te him and he socepted the 
gum of 35,600.53 for extra exeavation, extra iegeiag and extra 
eoneretes and beceuse it further avpears that defendant peda te him 
and he accepted the further cum of $25,235.57, 01 account of extras 
for old »wlkheade, pilea, ete.) wieovered below ground aurtnoe J 
(b) Beeause plaintiff did not show by competent evidence the amaunt 
of the claimed extra excavations the amount of extra concrete laid, 
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or the extra expense fer labor for driving the lagying: (e) because 
plaintiff’ did net sufficiently show that by the exeretse of proper 
d@tligenee he cowld not have known of the elaimed umucuad soil cone 
ditions; (4) because undur section 84 of the specifications Plain« 
tiff, ae a bidder for the contrnet for the work, waa vequired to 
“aequaint himself with e11 loesd conditions that may affect work, 
euch as charngter Of coils” cies, smi thet, while any information 
relating therete im defendant's pesaeasion would be given te biddert 
yet “no statement of this character * “ shall be coneidered complete, 
accurate ox binding pen he Coumiesioners except auch ae are cone 
tained in the ettachec apecificutionsy" ang (e) beenuse under 
seetion Bf ef the specificstionn, after stating that "“berings* had 
been mace at the site of each abutment and that information as te 
the charsecter of the seil ss shown upon s named drawing vas “presumed 
to be correct,” 1¢ wae provide: thet the Gentracter should “take 
Sull responsibility for the handling of all metorial which he may 
encounter in the construction of the worke® 

And, in our opinion, te court echowld net have aliewed 
Plainsiti's claim, ae set forth im ooragraph & of the bill ef pare 
ticulors, fer “pumping in colweene,” im the amount ef 252—400.5 The 
rensom etatec for thie claim ic that, “becouse of the presenee of 
on unusual amount of sub-surface water in che caiguemm, plaintiff 
was forced to provide equigment an’ to remove thin weter,* by pumping 
for 26,206 houre at$2 on hour. ‘his claim ie made notuithotending 
the provision, as conteined in sevtion 54 of the specifiestiong, 
that “the Contractor ahall protect sll excavations with watertight 
ecurbe ond covers to exclude gurfage and rain water,” and he “shall 
pump out ond remove 91] water thet may be in or enter the oxenvations® 
Plaintiff did not even chow by competent evidence the actual 
number of hours conaumed in pumpine the water, whether ecub-surfane 
Gr surface water. Hic testimony, allowed in evidence over 
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objection, wae te the offeot that the number ef houre claimed gor 
pumping water “was teken from our recerda,” but ne records were 
imtredueed or teatimony given shewing what the records diselosede 

Ae to the claim oo set forth im paragraph 3 of tke bill 
of partiowlars for 529310, for 1409 heurs of lubor in “splitting 
amd removing boulders,” the only stated reagon for the ¢iaim he 
that “it is gastomery in all contracts of thie character te allew 
the extra expenses of removing such beulderg.* ‘Thies particular elaim 
should not have been allowed (a) beenuse plaimtiff did net show by 
eumpetent evidence the exietenee of any auch cuctom, and (b) bee 
gause guch & custem, sven if it existed, could met prevall against 
the terme of the writtem contract and the attached specificestionm 
which ¢leariy indieate in their entirety that the Contractor, in 
the work ef einking the calecone and erecting the sabuimentea and 
foundatiene, should for the stipulated contract price make ald 
nedecesry exeavationge 

im the claim as o@t forth in poregraph 4 of the bili of 
particulars for $76,113, for damages for “delays,” plaintiff oute 
lines ten causes therefor which, as he elleges, mace an aggregate 
delay of ten months, although, ae some ef theve dciays were 
“concurrent,” only o “elesr delay” of five months reaulted, Sy the 
fourth paragraph of the contract ploiniiff, ae contractor, agreed 
te “oomplete the work within 250 daye after cate of contracts” « 
thet im, by sugust 7, 1926. After testifying thet with cofeniant's 
consent he di¢ some preliminary work before the contract was 
executed and delivered (Lecember 29, 1925), he further testified: 
We renlly ¢1¢ mot get the fwll job uncer way until after the 
formal contruct was eent to usp theresfter we presveuted the work 
ae Fapidly as we couldy 1 think we eoncludec the mejor portion of 
ih im the garly £01) of 1996, although we had gome men on the work 
as inte as the early part of 1927) the grent bulk 
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@ome by tht fol) of 1928, Put we had mes off and om the jow for 
several monthe in Lo2?, aliheush jhe welwee was wet very gyoaty 

the work eniiee for by the goutrset wan acceghed by the Comsiastonere 
apo gods for by Sion, there ig s meal] talemes due us, But we 
reeeives prostiesdly a3} of the momey due ue wader the contracts.” 

dem the 6411 of particulars this total cleim for “Galayn” (996.423) 

ig itemized in sebetanee an follows: 686,800 for the weekly saleries 
or wages Of Various mentioned mex em the job fer 22 weeks (43 monte) 
&t DLE per weeks $25,674 because plaintiff's “equipment” hed been 
"tied up" during & Likw period of timey (2739, beennea tke “eguicment” 
of ploimtiffts gube-centracter for xteel erection kad Reem tled ap 

for « like perie? ami plaimulff bet been “billed” therefor: oma 

G12 969 for plaiutisff's “general office overhesd” extemicd ever 2 
Like period of time, reeulting im “adc itionsl expamne* to hime 
Tnnasmmues ac the date eriginally fixed for the completion ef the 
entire werk wae Suguet 7, 19%6, and az it sopeare from the ovideree 
that aeert extensions of the time of compliction were from time to 
time requeeted by plaintiff aud allewetd by drfeudant, svt ag tt 
appears from plainiiff's« tectimeny «x chove that the “major portien” 
or “great bukk’ of the werk wae templeted “im the ezrdy fai) of LdeGe” 
4t io 4iffteult fee we to porceive hew plaintitf could bave suffered 





damaxee becnuse of “CelLuye" im the scumex anc te the ertent as 
¢lsimed. Yurthermore, we ore of the opinion thet thie partiouLar 
Claim ie mot euffielently wmmgerted by etmpetent ericence aad that 

its sllowmee by the court, practionliy t ite entirety, ts contrary 
to the evidence ané alse contrary te the expreoe provinione ef 
paregraph fourth ef the contrast and seetion $2 of tae wpwch fications 
ebore sot ferth, Im saié feurth pexograph of the contrsoet it is 
provided that “any delay coused ty tae Comaionioners shakl. entithe 
saié Controcter te am extension of tim: withie chick to ommphete 

the said werk equal te the delay co cecagionwi,” but 1+ is slee 
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provided that “any cxtetiaiom ox oxtecagiona of tiwe (mot excesding 
30 days) * *, whieh may bo given by the Comuiasioners to the 
Contractor, * © om account of delays mufferedt by Contractors shall 
be acvepted by his ae Zul. compensation from the Coumissioners 
for npy ene ali ¢c@ege 
om account of auch Colay.” Counseh for plaimtiff, evidemtiy 





g which he say have euffered by reneon or 


¥ealising the applicability of these provictons, seek te avoid the 
foree thersef by stating im thelr brief here filed that proviatons 
ef thie chearector “are fox the benefit of the comtracter” ond that 
similer provisions have Deen couutrucd in certaim adgadientec cnees 
"oo soving Sim from a ponsity in the event thot be dees net complete 
his wovk within the time spewificd im bie cemgrcet aad «ili set be 
regarded ne fixing hic cole weanure ef compenaniion thers/ar.” An 
éxeminetion ef the cases cited ty eoumecl shows, Rovever, that the 
provieions of the contracts there in queetiaon were materially 
different from those im the present contracts 

Se te the tve claims az set forth in paragraphs & ané 6 
of the bili ef particulars (sgeregsting $9159259+60) one fe fer 
$32,685 “for leas of effieleney in lavor* of 15 pur gent, figured 
on ea “labor cost of 2227,800," snd the other te on four differmt 
items, aggregating 019,840.60, for “expencitures for extra labor, 
material and expenees +" St wilh be geem thot the reseona giver 
im the b121 of particulars for the making of moct of throes claims 
are im substenes: Delaye im the shiftine of the tracke im ths 
Beilread cosets right of way, and beenmse of said celaye, the cube 
eequeat wnexpected interference with the progress of plainti:f's 
work onueed by the “eleotrifiestion" of the railroat mud its 
*oatenary «ayetem," in hich were imeluded dangerous Righ tounion 
witesse Im section 48 of the specifications it wae provided that 
the defendant “will arronge with the Batiros¢ “oe for euch re 
arrungenent of trocka that a1 fowndetions for ench vridge named 
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may be placed accorcimg te the Construction Program.” ond in 
section 49 (headed "Censtruction Pregroam’) 1t was previced that 

the instlread Coes right of 
way should be completed a= oom an pozetble “in order that all tracks 


it was Mecesaary that 21 work with 





may be ahifted to fine] poaitiona «i ome time and with the lenst 
pesaible ¢clay.” it appeare from the ovidenes thet there vase some 
édelny in the shiftdmg of some of the tracks um thet there wan mere 
intexferenen with plaintiff's work because af the Radlread Co.'s 
@leetrifiextion work than there «vuld heve been hed endé tracks been 
ehifted seomere And wr are of the epiniom that en this secount 
there is seme becia for thin cloim for damages by plaintiff, but 
uot te the extent as urged arn! apperently allewed im the eouri'se 
finding and judgment, purticulerly ec when consideration is civen 
So plaimiiff's admiacion that he had been ooid G27,108 "fur ety, 
eect of stack conatruction om acsqunt of olectrifiesntion* am 
$1657 69 “for exten expense im bandiing the sonetruction bridges, 
trestles and platformas, due te the presence af chorged wirese" “ne 
#@ ere alee ef the opinion thet plaimiifi cid met shaw by competent 
evidence «a less te kim im “eftieieney im lsbor* of 1 ger cont “on 
- m lnber cont of £227 9800," ac stated in parsgraph § ef the bili of 
partioulara, mer did he eufvicientiy show by preper evidences 
expencituress, aggregating S169240560. “fer extre labor, meteriala, 
tes," se eteted in parugreph 6. And we eamnet determine from the 
preeemt record what net damages, if any, he eetually cufferede 

dn te the claim ae eet forth in taroeraps 7 of tHe BIL) 
ef vertioularms, Vins 04,375 for extye expense for “hauling « levge 
percentage of surplus execvetions to 23rd etreet," the stated reagem 
for the cleim is in eueetenes thet im section 19 ef the specifientiona 
it is previced that “all surplus oxeavatiers fram teiseons and abute 
ments, not necde: fer back filling, shall be waatec in Grent fork st 
such leentions awe may be decignated by the “nginesr,” and that 
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"no leoatiens wx availiable.” After enrefully 
eonwicering aii the evidence bearing upon this cloim wa ace ef 





the epinion tht the coust erred im allowing it. in adédcion te 
the previsier im ssid acetion 49 there vas another proviclon, cone 
$aimed im sevtion 57 e.sevening waste material, vies “Otene, od 
piling 2% eezbe wstesind, nut eultehble fer back fik.ing or 
erating, shell se removed from the site of the werk amd diepore eof 
by the Combycesor » Yor Ghie purpowa he gay wou the due provided 
by the Commiselonerea glowe ti Lake -rens ab pointa indieated by 
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@an compelled tg haul a "Large percentage” of surpluy ecenvationa 
$@ 2ird strease 
md im whew @F tae evicumee, arnt pariiguiarly of pinine 
Siff's testiawmy that the major portion or geest bulk of his werk 
was completed "im the anxvly fall of 1964," ~e think the court exred 
im allowivg plaintiff's claim of $2,542.29 (uo cexteined iu payegraph 
@ ef the bill of portioulara) fer “exeeae woaen sete after Oetshor 
Re D828," upon which date, ay clatmed, “the officiel wage seaie in 
the Chicage territery “wae scvenced «* 3% €e¢e wet euffieieutiy 
appear by competent evidenee that glainti¢‘’'s men actually verked on 
tas joo or were adtualdy paid for the mumber of haus after October 
| Ap 2926, ae Clatmnds 
éfeer a euvetul considerstien of the present record 
opr venedusto ic that the juiguemt apeerded frem eust be rewerged 
ead the couse vemended, Such will be the eriere 
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Plieintafft in error, Oavid iL. dehneon, hereinaftar referred 
to 29 the defendent, was charged in on informetien filed by te 
State's .ttemey of Cock County, im the Mmmisipal Court of chicage, 
upon the complaint ef George *. Gougherty, vith « violation of the 
provisious of the Illinois Seourities set, on Septasber 1, 1025. 

The defenient entered a plea of not guilty, «md on (ueust 
41, 1951, by leave of court, the ples of net guilty woe withédrem 
and the court heard tee argumente of the peorties upon « motion te 
quash the Infometion filed by the State's <ttorney, ani after conm- 
sideration, the trial court denied such motion. ‘Thereupon the de~ 
fendent agin entered « plea of not quailty. 4 jury being weived, 
the trial court heard the evidenee, ad at the close of the khear- 

- ing, found the defendant guilty. From the judg@uuwit it appears that 
the defendont was sentenced to imprisomment for « peried of three 
months in the County jail amd to « fine of 21,000 «nd costa. 

This prosecution is based upon on information chorging 
the defendant with being an issuer as an officer of the corperstion 
known as the Fairfax Seourities Company, Imc., am Illinois corpora- 
tion, «nd that on September 1, 1029, in Chicago, he uniewfully 
offered to sell, ond €44 sell to Goarge ©. Dougherty certain se- 
curities of snid cerperation, which were not au:lified and which 
were isewed in violation of the provisions of the jecurities Law 
of this State, olse mom as the Glue Sky Law. chap. 32, Pars, 
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255 et sec. Cshili’s 111. Rev. S¢cte. 1931. 


im support of the chorge, the complaining vitnese, 
George *. Dougherty, « deaf mute, tectified through en inter- 
preter o the sign language, in substance, thet on September 
1, 1929, bavid lL. Johnson, the defendant, scl° to hi» 21 shares 
of the preferred eapitel stock of the Yeirfax Tecurities Company, 
Inc., and 34 shares “less “"A* comnon stock of the same corpore- 
tion, and that the stock was poid for by him by delivering to 
the defendant certain reai estate bonds, 


There is alse in evidence » typewritten invoice iscued 
by the same corperation, civing in deteil the price to be paid 
by the complaining witnees for the stock iseued by the corvera- 
tion and the oredit that woul’ be ellowed in apclying the com 
plainant's bonds in payment, and the evidence shews that the stoek 
certifiestes of the Feirfax Securities Compeny, Inc., signed by 
the defendent ae preeident, were issued and delivered to the come 


plaining witners. 


Ag @ result of a demand made by the complsining witness 
for a return of the bends after the transection hac teken place, 
there is in evidence « letter written upon the letterhesd of the 
Fairfax Secutities Sempany, Inc., addressed to and received by 
the complainant, and signed “fairfsx Securities Somoony, Ine. By 
David L. Johnson," the defendant, in whieh letter two of the bonds 
ware enclosed which had been received by this corporation as a part 
of the tranesction. Three bonds vere returned to the complaining 
witness after the transaction involved in this proeseding had 


taken place. 


The charter of thie corperstion and a certificate by the 
Secretary of State that the Fairfax Securities Company, Inc. hed 


not quelified or complied with the Illinois Securities Law, 
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were received in evicence as exhibits on the part of the pro- 
secution. 

the defendent ‘eetified, in substance, that he wet the 
complaining witness in duly, 1929; that he ne-otinted an exe 
Ghenge of the cowslaining witnezc’s bonds for the stock of the 
Fairfax “eourities Coscany; that the » tock of thie sornerstion, 
68 @ part of thie trenesction, was emmed by Ire Johnson, wife 
of the defendant, of «hich fact the complaining witness wae ine 
formed by the defendant «t the tige of the exchange; thet sub- 
sequent to the completion of the trede, three of the bonds formerly 
owned by the couplainent were returned to him, and that at the 
time of thie transaction the defenéant w2e not scting oe agent of 


the comosny. 


From the evidence ita.cesre thet the steck ecertificstes 
received by the complsining witness from the corperstion in ques 
tion, were not received from the wife of the defend=nt, but that 
the certificates delivered to him were ileeued by the Feirfaz 
Seourities Goanpeny, «md signed by the defend nt 22 preeidant. It 
is also cle r that the corporation reecived consideration for the 
etoek, and that feet is demonstrated by 2 letter of tole corpornq 
tion, signea by the defendent, returning pert of the bonds which 
were received in payment of the eo-enlled ateck of the Fairies 
Seeurities Company. That the stock traded in es< in the nume of 


Irma Johneon, wife of the defendant, is not borne cut by the record. 


¥rom the record there does not arpesr te be any cusstion 
that «he stock of thie corsoration wae not ~ualified. Ho pretense 
ies made by the defendant that the iseuance of the steck to the 
complaining witnese complied with the Illinois Securities Law, end 
it is interesting to note thet thie corporation had an office 
and that it wee seeupicd by the defo ndant end » stenogrecher, both 
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of whom he’ deske, The furniture ess seised by the landlerd fer 
default, end a chattel aortgage thereon wae foreclosed, lesving the 
company without sesets. YVhe cowpony wae ergenized with a oxeitel 
stock fuliy paid fer the sum of €26,%00, atill it bad ne saceatea 
at the time of the sele of the stook by the defermiant to tae com 
plsining witnege, 


It appe: re from the invoice teacued by the oorperetion 
and delivered by the defendant to the cowplsining witness, that 
47 shares of ovreferre? stock were volued «t $4700, end 48 sheres 
"Glass 4" stock wae yelued at #1200. This steck te of no value, 
for the corsoration was cot the owner or in possesrion of ony 
tangible property whatever. Froa the fects amd ciroumeteneee it 
sopears that there wax fraud in the representation by the defendant 
of the velue of the etock. 

fhe defendant contends thet the court erred in that the 
evidence does not prove beyon? a reneoneble oubt thet the stock 
in cueetion belonged to Tlaes "0," and also that it wae not Claes 
"B* stock. The corseration, not oeving complied «ith the statutory 
“provisions of the Sequrities Law, the stock hich wee issued, sold 
and delivered to the ¢ompleining witness by ite officer, the 
defendant, wae iseued by he corperstion and sold by the defendent 
in violation of lew. The answer to this contention is that the 
ateck wae not qualified when iseued and sold, rather then improperly 
‘walified and ite proper classification uncertain. If the defendant 
did uot make such esle, or, in osking the anle, complied «ith the 
law, euch muct appesr from the evicence, and is « matter of defense. 
People v. love, 310 Ill. 858. 

The defendent relies upon the ease of People v- Gillett 
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#43 Ill. App. 41, s& being conclusive uren the cuestions 
involved in the imatent esse. The pYesecution in thie ease 
ie for the iesusnee, sale and éelivery of etock not ounlified 
to justify euch » asle. fhe @sinion ef the court in faocle 
V. Gillette, supra, is to the effect thet the feet thet the 
People offered evidence to prove thet no statement hed heen 
filed in this tranesetion by the cerporation, @1d not deter. 
@ine the claseifiextios of the «teck. Sur ssinion in the 
instant caee ie not inceneivtent with whet wae seid by this 
eourt in thet eare, 
& penalty is srovided for visleiion ef the srevieions 
of thie ect in chap. 32, Percgraph 283, Sec, 30, im there words: 
“any ieeuer or any oener of ecouritiee, or any officer, 
director, trustee, scliciter or Sgent thersef, xhether 
registered under section twenty-three (23) or not, who 


#heoll sell or effer te sell any securities, excest in any 
trensaction epecifiosily Glaseificd se exeupt under the 
provieions ef section five (5) of thie act, and except 
any securities epecifieally exeapt in end by seotion 
four (4) of this ict, without full compliance with the 
provisions of this jet, ehell be guilty of « misdemecnor 
and upon conviction thereef shall fer the first erfense 
be punished by a fine in any sum not exeecting ten ' 
thousand (£10,000) dollars, or, if s naturel person, by’ 
imprisonment in the county jail met ezeesding one year, 
or say be punished by beth such fine ond inprisonsent 
in the diseretion of the court, * 


It is ot suggested by the defendant thet eecording #e 
the evidence the sale of stock in cuestion is within the provi- 
sion of Section four, and is therefore exempt, but he contends 
thet the eele of the stock was an isolsted traneezction by the 
owner, Irma Johnsen, and being a bone fide cxner of such 
seourities, she disposed of her own oreperty fer her own aocount, 
and therefore under “eetion five the azic made by thie defendant 
for and on aeoount of Irme Jobnson, his wifes, is not subject to 
the provision ef the Securities inv, “ubmitted evidence in thie 
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case doee not support the contention of the defendant, 
for the reasons indicated in this opinion woon thet 
point. 

agter m @arefal cougideraticn of the evidense 
and the contentions aa¢s by tae defendant, we are of the 
opinion that the offenee charged ras oreved beyond & reagson= 
able doubt and thet the defendant ia guilty. 

There being no errer in the record, the judgement 
is affirmed. 

SULGRERT APIO RED, 


SELGOH, ©. Jd. SED S4Lb, Jd. “OROUR, 
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BR. JUSTIGON HEBEL DELIVERED THR GPINTON oF THe couRT. 

Thies ia en jeint appeal by the dofenionts fren a jude nt 
for $090.40 entered in the Municipal Court of Chicago against the 
defendants in a fourth oless action. The smended statement of claim 
fiied by the pleintiff is based apon a promissory note im the prin- 
eipal eum ef $640.00, signed by the Cuyler Building Corperetion and 
endorsed by the defendants. Ghorles M. Rese ond Joo Kominaky, two 
ef the defengants, deny in an affidavit of serite thet they were 
jointiy liable with the icenomy Plusbing & Nesting Gomsany, a cer- 
poration. This compeny in ite affidevit of mite deniel that it 
entorsed and delivered the note, or that it was jointly liable with 
the other defendants, 

The court softer a hearing, a jury having been watved, found 
the issues sgainat the defeniants ond entered judmsent for the amount 
appesled fran. 

The important question in this case is: ‘aa the trial 
court in errer in entering a joint judgement ogainet the defendants? 
When the note wie offered by the plaintiff «nd received in evidences 
4% appears from the ebatract of record that, for the purposes of ape 
peal, the appellents waived «11 corvrers effecting the issues in re- 
gard to presentation, dishoner ond notice. 

Evidence ia offered by the defendents that the Seerctary 
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& 
of Stete of Tliinols issued « aertifisate of ineerperotion in March, 
1930, under the e¢orpornte neme of the “conomy Piwmabing & Hoating 
The inverporators, Uharles Wi. Rees, Jos Kominaky and Sel 
R. Balkin, returned the charter, slao « certifieante under oath, as 
required by Chap. G8, Seo. 74, Gahili'e Ill. Rev. Stats., 1991, 
that no steck wee iasued, no amount pold for the steck, onl no 
debts incurred by this comouy. Just when this affidavit was flied 
does not appear in the record. 

Bvidence was alao offered by the defm@diont, Seonemy Plume 





ing do., that « corporate charter woe received by it from the Seore- 
tery of State of the State cf Tliineis, besring date sugust 4, Asie 
1980, The note wma delivered to the plaintiff in May, 1950, en- 
forsed Beonomy Plumbing & Yesting Company, by Oherles M. Ress, and 
the individual eniersemate of Joo Komineky ond Chorles ¥. Rosa. 
The plaintiff's ease is predionted upom liability by reason of 
the joint endorsement of the note in question by the dofendants. 

The reason given far the subsequent proceedings to again 





incorporate under the some naw, the Zoonemy Slumbing md Meating 
Coupany, is that there eppeured to be same informmdiity in the form 
ef procedure to incerporate. duct what thie informality wis is 
not male clear, The endorsement of the note would indicate thet 
the Economy Plumbing & Boating Company Wee in exiatence at the 
time of thse endorsement by defeniont Hoss. The note wos delivered 
and due, end in posseasion of the plaintiff ai the time of the hear~ 
ing. Wo defense was offered by the individual defendunta, 

The court im the case of Ghedwick v. The Dieke Tool Co., 
186, Ili. Apo. 376, upon the question involving the linbility of a 
sorporation, where the fsote were somewhet similer to thos in this 





ease, said: 
oe * © we think the o ration would be liable 
even if not then lawfully dcing business in the 


corporate name, wider the primediples isda down in 
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g hen, GR aneoc dition of Garcons agawer # 
nome, Which implies a corporste bedy, and exareiae 
eorpernte powers, they should not he heard to deny 
that they are « sorporntion. When they do act end 
sontract they are estopped from denying theie corporate 
liebility.*” 


miGed States Atp, UO.e, Fe Bod » Ot TLL. 459, as 
FeLiowss "ur 


The defemont, the “conmey Mhumbing & Meoting Jompeny, 
was imcorpernte’ at the time of the delivery te the pleimeitt of the 
Promissory note thet bore the endorsements of these defendonte, The 
eorporate powers wers exercised vhen the neme of the corporation 
was endorsed by its agent, ond therefore the gorporation is eatopped 
at this time from demying lisbility; ond further, the right to main- 
tein on action by the plaimti?f shen, ae im this ease, sult de 
brougat «nd services of summons had on the defeniont within two 
youre efter the alleged diagelution of the defend-nt corporation. 
Such sation by the pleimiit? is provided for by chap. U8, Pare. 79, 
Seo, 79, Gahili's Ili. Sev. Stats. relating to corporat ions. 





Mo defense having been offered by the individual defend- 
ante that would Justify « reverexi, the feigment ie affirmed. 
AUDGRCNT APPIRES 
SELON, P. Je, and BALL, J, concur. 
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@. I. T. GORPORATION, & corporation, 
(Defendant) Apyellant. 
THE PROPLE GY THE BTATE OF LLLTEOIS, 


on the relation of G. i. T. Sorporation, 
a @erveration, “eleter, 
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JOWW He LYLE, dudge of the Munioipsai 
Sourt of Chieage. 
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Opinion filed Feb. 8, 1933 
GPINIOR FRE GURTAM: 
The petitioner, the people of the State of illincie on 
the reintion of the ¢, i. 7. Gorporsation, filed - vetition for a 
writ of mandamus in aid cf » preseeding then pending in the Apreliate 
Gourt, wherein P. #. Bewsen woe (Plaintiff) epveliee, and co. i. tf. 
Serperation wae (defendant) appsliant, and thet « writ issue 
Commanding John H. Lyle, a judge of the Hunielpal Court of Shiesge, 
te attach = certificate in the form set forth in the oetition and 
attnoh his signeture as the judge oresiding in the Municipsl Court 
ef Ghiesgo in the above entitied cause. To this petition the 
respondent sppesred and filed his snawer in this court, whieh anewer 
was demurred te vy the relator. 
The record filed in thie court contains « bili of exeeptiam, 
to whieh is attached « purported certifieste signed by the respondent 
a@ 8 judge of the Municipal Court of Ghiesgo, and is in words and 
figures ag follows: 

*Forasmuch 22 two trenseripte of the record have been 
presented to the court, both sileging to be correct and the 
eounsél for defendant «nd for plaintiff being umabie to 
agree ooneerning inseourscies alleged by counsel for the 
plaintiff, the court hereby submits the two copies of said 


transeripts of record and certifies that se far as the eourt 
ie able to determine this trangeript of the record submitted 
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by the defendant appears to be a correct etatesent of 
the feets snd proceedings of the ease and of all ousestiona 
of iaw involved in seid onase and the deeisions of the 
Court upon ail sugh cuestiona of lew. 
The biil of exceptions so certified, was atrieken by 
thig court woon » motion of the pleintiff, aprellee in the 
eriginai proceedings. 

Thig preceeding ia for the purpose of direeting the 

respondent to attach and sign « eertifieste im the usual form, 
which is set forth in the petition im this proeeeding, se that 

the rélator's rights way be preserved to fully present the cuestions 
raised upon its sppesi. 

The biil of exeeptions as srepared snd aigned eae filed 

with the Clerk of the dumicipsl Court. The tise for signing by 

the regpondent hes leng ainee expired, snd the writ of mandemus would 
compel respondent to sign ani order flied 9 bill of exceptions having 
a different sertifieate of the judge whe was then presiding from thet 
already filed with the Cierk of the Municipsl Cowrt. 

in x mamiamua proceeding somewhat simiior te the preceed- 

ing before this court, the Avpeliete Court in the esse of Feople 
Sz rei Vv. Perdve, 99 Til. Apu. 283, gnid: 

"fo the anewer a demurrer is interposed. fhe only set 
required by respondent te make the bill of exceptions ceuplete 
was to sttach hie seal te them. After having once signed and 
ledged the bill of exceptions with the county Clerk resnendent 
could not, sfter the time for presenting the asme hed expired, 
be compeiied to sigm and seal other snd different bilis ef 
exception. Nor could he be compelled to sign and sesi copies 
ef the ones alresdy signed." 

The order of the court will be that the demurrer of 

the relator to the answer of the respondent is overruled. The 
amswer to the petition being complete, the issuance of « writ of 
mendamus as preyed for in the petition by the relator is denied, 


WRIT OF GANDABYS OF SLED. 





te utettate toersse 2 ad of enasgqs tachasteb eft yo 
anot ia ouy te Bae eaco eft to wyaibeesontc bao stant sie 
edt to anotalaw® si? box oeeo biog at bevieval'wal Yo" * 
‘ol to ameltmewn deus Lie aoe teased 
WW aedoicts aew ,boititieo oe enoligecne to Lild ofP 

of at esilecgs ,Ititateiq alt to soltox a megu druo0 abit 

saga lbeanong oe" 

att gabteoete to eeoqtsy ody got Bt gu thescong eld? - 
were? Lavew edt ai eteoltiftzec « mta hae dpatte i ill 

tad? oa santdenvore eid? ai awititsg edt pi dttel ten ef doide 
eaoitizesp edt taseerg yilut of hevtesety af yer atdgit atnoteten edt 
elmoxqn a2 woq stub 

belit sow Stagia bas hoteqete ‘vs aivitqsers to Lid edt sae 
Yd adagts tol sult off .sxyoo Ing tokmad of? Yo WeelO edt diddy 

ivow comibanin to tee edt hae pborloxs soate aie esd tuebaogner eat 
atvad exektyenxe to Litt = belt? xebvo baw mgte' of snabuogaes Kéquae 
as moxt antbleotg audt sw ode sghut od? to eteodtitres daeteYhth 
sired) Lea toaniit wy YS x69 we dod belt orks 
Sesoorg eit of Telinie tatwouoe antheovoty aumabaak & wT 
 gigest to oese off ai dxvol etal leges ot?’ .erv0d wide prawn tinge 
rbinn ,@8S saa eed ee saubasd «¥ or xp 
toe ying ed?  besoqretad et rorseeeb 6 r9weas Did or 



















otekeme-e ateiigesxs to ioe. ot, adem oF. sex ys bes apes 
doe bengia epeo gitved 198th .ebds OF Inve gid dontte oF Bee 
oe M2928 Youwe® os daa eacitqaore te a! by agPOh 





,oeatoxs bas euse of? gudtneasety tet emi? oat 
te efile feorettib bas oaks tase Bos mie 
nateoe leon bre mle ait 


IM 


— SSeS 


3 + 
5 # 
fe” 
¥ 


36016 ca fj a 


Fh 
nh, — wg : 


MARY KAZET A, 
Defendant in Sproat, 
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EYLVieTtae NORMAN, L 7 ™ 
Plaintiff im Urror. 1 L69OTA er 9! 
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Wie PRECIDING JUCTICN SCABLAN DXLIVER) THE OPINTON OF THE isin, 


Mary Kazeta eued Marry “horples and “ylwester Norman 
im ensee There was a trial before the court with a jury and 
at the conclusion of plaintiff's evicence the suit wee diemiesed 
aa to deferdant Sharplese There was a verdict returned finding 
defendant Yorman guilty ond fixing pleintiff's desages at the svn 
of $8,750. Defendant Sermen has aued out this writ ef errer to 
yeverse the Judgment entered upon the verdict. 

The amended declaration consisted ef three counts. The 
first count charges that on Bovember ¢, 1950, defendant Rorman 
owned and operated an automobile taxicab used for the carrying 
ef passengers fer hire ané that plaintiff wae o passenger fer hire 
im the seid taxicabs that the same wae them ané there being driven 
by defendant Norman in a westerly direction on 55th atreet at 
Hichigan boulevard, in Chieagey that there was another automebile 
being driven in « southerly direction on Michigen boulevard by 
defondant Harry “harplesg that it was the duty of éefendant hormam 
to exereise the highest degree of care for the eafety of plaintiff 
eongictent with the practical eoperstion of the business and that 
he dic not sbserve hia duty in that behalf but carelessly ané 
negligently operated, controllec and managed the said taxienb, and 
as a direct and proximate reoult thereof plaintiff was seriously 
injured ag a result of « cellisien between seid taxieab and the 
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automobile of defendant Sharples, and that plaintiff was im the 
exereise of cue care and ceution for her own aafety at and just 

prier to the occurrence im questions The second cowit charges 

that it was the duty af dcefendsent Norman, im the exercice of the 
highest degree of care consistent with the practical operation ef 

his texicsb business, and in the eperstion and control ef hie texieab, 
to wo operate and drive the waid texiesb us mot to cause harm or injury 
to plaintiff, who whe then om! there riding as a passenger thereing 
that there were traffic wignad lighte at the aforementioned inter« 
sections located, situated ami built by the authority of the city 

of Chicsge, being stop and go Lights for traffie at enid intwre 
section, which said lights were then amd there operating and fuaetione 
img at certain intervals fer direction of traffies that the anid Lights 
were 1it reé for enat end weet traffie at and iwmeciately prier te the 
eecurrence im question and thot defendant Gorman ¢arelesaly, negligente 
iy ané improperly failed te bring hie taxicab to a atep before entering 
imte Michigan avenue, amd failed te heed the signed lichts that were 
then and there functioning against eect and west traffic, aid as a 
reoult of hin said negligunee there wag s collision and plaintiff 
Was injured. The thiré count charges that it wasn the duty of 
Gefencgant liorman to drive the taxicab at a rate of speed which me 
veasenable and proper having regaré to the traffic and the use of 

the way and so aa not te injure plaintiff, and that defendant, en 

the contrary, se eerelesaly, negligently and improperly operated 

and dreve hig said taxiesh st 2 rate of spend greater than was 
veagonable and proper heving regard to the traffic ané the use of 

the way, namely, 35 miles an howr, oe a direct and proximate result 

ef which exceszive rate of spect and negligence of defendant, there 
wae & Collision end plniniiff wae injured.  lefendant Pleated the 
general issue te the decloration. 
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Plaintiff wae 20 yeare old, singles, ond boarding with 
a femily im Chicago. Ler home teen ia uburtiy Dllimeise che 
haé Deen living im Chiesge fer three years, wane working as a 
waitress, ani her imeome ot the time frea her wages and tipe 
avereged between $20 and G45 a week» rier te the aecident ahe 
enjoyed exeelient health and was regularly oepleyed. On the 
evening of November 6, 1950, she, with « friend from her home town, 
were visiting some friends 2% 49%h street and dottage Greve avemue, 
whe were giving a party that eveninc, ond pleintir? and her friend 
dié mot leave for home until about 2:56 ae ms As they left they 
wniled a paceing oab, got into 1t and gave inotructions te the 
driver, icfendant Norman, as to the address ef their boarding houses 
The textineny for plaimtigf in to the effect that from the time that 
Pleintiff beeeme a saesenger wetil the accident the esb was driven 
very fast. The partitien window in the texivab that eeparates 
the part ef the seme reserved for paseengere and the sent ef the 
driver, was open. The taxiceh wee being driven in « westerly 
direction on 45th etrect ond when it vesehed Sichigan avenue it 
eelliced with the automobile of defendant Sharples, which wee being 
driven routh on that avenue. Heth plaintifY and her friend 
Geetified that the texiteah was going very fast just before the 
accident end that it did mot wtep at the interacection of 5th 
atrest and Bichigan avenue. Uharples, who testiviet fer plaintiff, 
wteted thet just before the acwident he vac driving south on 
Michigan avenue at a speed of about 26 miles an hour, and that as 
he venehed 26th street the traffic signal lights at this intersection 
were functioning ond the nerth and couth trevfic bee » green light 
showing im Bis favery that he was proceeding corene the intersection 
and while the green light was st121 in hie fever “the taxicab suddenly 
flasheé out on mes * * * I couldn't obverve the miles per hour, 


but the osb was coming at a pretty good speedy * * * the enb kind of 
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turned south and I turned weet and we piled up cegether on the 
southwest corner there.” le further testified that the front and 
left slice of Ris oar were damaged by the impact or “slidewwi pe” 
that he Bed Just got past the wicewalk on the north eide of 35th 
etreet when the taxiexb flaehed eub im front of hin, geting Tact, 
end that at the inetant of the impact the green Light wos till in 
his, Sharples‘, faver, and he awang his ear quickly to hie right 
amd defendant swung his texicab te bis Lefts that the texies® went 
over the curb amé the eldewnalk, and mesched ageinet the build ing 
at the southwest corner and then turned overj thet after to: accident 
the Sacteab wos about “half the Length of the courtroem” west of 
the corner, wp against the buildings, and turned apeide down with 
the wheels in the airs  ‘haryleag, a milk wagon driver, testified 
thet he was in so hurry ot Ghee Gime og the feliovwing merning "wae 
hie day off-" Soxvman ween the sole wilseas ia his behslf. He 
testified that whee he got to 2514 street and Niehigan avenue he 
Aooked each way belore crossing ever; thet be saw a ear toming that 
eeened ta be about a Bleck awayj thet he wae traveling abous @0 
miles an hour and Bed the graen Light in hie faver «nen he reached 


the interavetion; taal the auiemovile of Sharples wae coming cewn 


Michigan avenuc “abous 40 wiles an Boure IX dicate 7 apeed or 
etep or usythings” thet during the entire trip he,» “ermal, Was 

geeing “about 26 and @ot over 293 miles au hour.” On cress- 
examination he testified that be did wet ctop fox the intersection, 
"Juet alowed up, before 1 proesedcd to arowez, ©“ * * < wae going 
seout 30 wiles an hour when I approached, anc aut down the speed 

es 1 erognede * * * Ag I gtharted te crags 1 sew this machine coming 
south om Michigan avenue shout helt a block awayg * * * when I got 

to the boulevard I began te pick up speed. He wan about m halt a 
block away coming pretty fast, about 40 miles an hour. I tricd to 
avoid the accident by getting gut of the way to keep from geliing hit 
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i doen't remember what part of the intersection 2 we in when I 
took my foot off the brake and started to peed ups” thet hig 
car Wae turned over against the Wuliding on the 6th street sides 
that he did not know exnetiy hew for west of Michigam averme hia 
taxiveh wae after the coliigions but thet “4% waa clear of the 
weat corner on J5¢th street.” 

Lefendant eentende thet “the preponderamee of the evi- 
éenee i# in favor of the defendsant.* After a onreful examination 
ef the entire evidenge we are astisfied thet there is no merit in 
this contention. 

Sefendant next contends thet “plaintiff wae guilty ef 
eontributery negligence." In expert of thin contention defendant 
argues that ag plainticf admitted om cresa-examination thet ahe 
thought thet the cab waa going eo faut thot it wee dangerous, and 
thet ae the gloes windew between her and the driver wae ooen “she 
would have spoken to the driver and failed to Go so» she showld be 
held to account fer her contrivutery negligence," In Meta vs Yoliow 
Cab Coes 248 Tle Appe 600 (gertiorar) denied wy the Supreme court), 
wherein the some contention was rained, we eaid (pps 614-5) 


‘ane "The ——- vagy Me in a ef ite orig tea Pag 
; announced in Piegta vs» eng SAY: #0 “9 5 Shihe 2465 
269. Neither in that ease nor in aty of the othere cited was 
the plaintiff a passenger of a conmom carriers In the oan 
ease the plaintify was riding on & wagon, the driver of hic 
turned the wagon inte « atreet railroad track upon which a atreet 
ear was approaching, end the plaintiff wae injureé as the reeult 
of a collision between the ear and the wagen smd it was held that 
it wae the duty of a passenger in a wehiele, where be has an 
opportunity te learn of spprowhing denger and avoid it, to worn 
driver of the vehicle of auch danger, xe he hes no right, 
becouse some one elze is driving the vehicic, to omit reasonable 
am? prudent efforts on his paxt to aveid the conger. 
Supreme Court has mever applied thie rule to a coumon oarsicr and 
passenger eaee, but even if it could be fairly argued that the 
rule in she cisnte @nee controle auch a cise, nevertheleas, under 
the uncon faete bearing upon the inctont accident, there 
Was uo approaching danger for the plaintiff, in the exercise of 
ordinary care, to learn of, and ne opportunity for the plaintiff, 
in the exercize of ordinary care, te co anything te prevent the 
ériver of the ech frem bringing about the collision. It is 
@lementary Law thet the degree of enre which a plaimtirf im « 
given case ig bow te exercise will be found to depend upom the 
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and would omly tend to hinder amd aumey the servant of the carrier 
7 lage = brow Lang vee? Se tuxicsb, and tend rether 
We adhere to whet we there eside in the inetant ense plaintitr 
testified that she and hor friend “were teolking quite Loud about 
hia geing ceo very fact," but woon motion ef defendant thie evidence 
wag Gtriekem.e On cress-examination the witness stated thet she 
kmew the driver wee geing feet ani thet she and her friend “were 
comsenting on it," but that the driver went right along; thot trey 
were talking about how fast the defendant wea driving. “ds and 
during all of this time you were telking sbout the spesd ef the 
taxicab? A» Yew, sire Ge You didw"t by any chance onl) out te 
the man out im front te case up or slack «up, or anything of that 
eort? Ase Ho» but we talked quite leud.s * * * Ge fy the way, did 
you ait im frent of the open window shich opencd into the driver's 
oeat, or did your friend sit there? A. I dide * * * Ge And the 
ériver's seat wae only a matter of three ex four feet in front of 
you from where you sat? Ase Yeo, sir." Upon redirect the following 
ecourred: Gj. Will you tell this jury, Hise Kaseta, why you 

didn't address the driver about the speed, personally? iite 
Blocmingston (atiorney for defendant)+s I sbjest to that. The 
Courts Yes, objectios sustained «s te why ahe cidn'te* Shixsbeth 
tinek, who wae in the esb with plaimtiff, testified as to the speed 
of the cab and that she amd plaintiff were frightened by it, “se 

we naturndly epeke a Little lowler thinking he wight hear us regarde 
ing the speed.” But this entire anawer, on motion ef defendant» 


wae strickene Yrom the attitude ef cefendant during the triel, 
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it would appear thet he is hardly im a position tc now urge that 
piaimtit?s failed to pretest te d:fendant as 49 the speed of the 
Guxieabs but im any event we think there was suffigient evidenese 
frou which the jury micsht ressonably find thet defendant knew that 
plaintiff and her friend were frightened by the speed of the taxieab 
and ¢eaired defendant to moderate the anmite 

Defendant is a colored man ond Be argues that becouse 
plaintiff tectified that she did not knew until che entered the 
gab that he was a colored many she thereby sought to give the 
impression te the jury “that driving behind a celered chauffeur 
was souething fraught with unusual danger or menace to her »* 
After a careful examination of the record ve find this contention 
to be without the alightest merit. uring the exomination of Mise 
Week the fellewing ocouwrred: {2 Tell the court and jury how the 
gab proceeded te go with reference to specd after you commenced on 
your journey tome. A» It wes going fast and “ary and I were 
frightened, tee frightened to say anything te bime Mr. Bloomingstm : 
i ask thet be stricken out. The Court: beac * ey stend.” Defend- 
ont orguee that hig motion to atrike should / granted teewse the 
jury wight heave asswacd from the snewer thet the witness meant that 
she ond pleimtif?’ were too frightened to speak to the driver because 
he Was a colored man. This far-fetched «rgument, plaimly an aftere 
thought, ie without the slightest merite [t will be noted that 
the part of the answer as te the apeed of the cab une reaponcive 
and competent and that defendont's motien wae that the entire anewer 
be stricken. if at the time he made the motion the able couneed 
for defendant theught thet the answer wau prejudicial, he failed to 
se apprize the eourt. Moreover, the court inatrueted the jury 
*that the fact that the ¢cfendant Sylvester Serman in « colered man 
should net in any way be prejudicial agoinet him, and you should 
give him ee fair and impartial trinl as you would give nim if he 
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were & White mate Colugec sum are cntiided tc the wame fade 
trial im the courte Of anu as waite mon.” 

vefencent compiaing of ome of the inotruvtions given te 
the jury 16 the ingtence of plainsizf, out we find uo subsbontiad 
merat in the point. 

velemiant Further contends that “the werdiet is exeeanive.* 
The jury awarded plaintifi 68,750. “e have given considerable 
eongideration to tais contention «nd after a very careful 
exemination of #11 the evidences bearing upon the alleged domages 
sustained by plaintiff we have reached the eenclusion thet $5,009 
would be w fair compensation to plaintiff for the injuries and 
cemeges whe sustained.  <Acourcingly, if within ten daye plaintiff 
files in this court « remittitur ef 23,750, the judgment against 
éefendamt will be affirmed fer $5,000, otherwise it will be 
reveraed and the esuse remanded to the Superior court of Cook 
oounty fer another trial. 

SUCQMENT AVPISHED WOR $6,600 UPOR SXUITTITUR oF 


83,7805 OTHERWISE JUDEMANT REVERSED ABD CAUSE 
BREMANIES POR ANOTHER YS IAle 


Gridley, Je» concurs 
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Opinion filed Feb. 8, 1933 

MA. JUSTIOE HEHEL OLLIVERED THE GPINIGN OF THE GOURT, 

This case comes before this court uron an appeal by 
the defendant from a judgment for °2,054,01, entered by the court 
in favor of the plaintiff upon a hearing vithout a jury. The 
action ig based upon the cowmon counts. The defendent filed « ples | 
of the genersi issue, together with an affidavit of merits, denying 
that the defendant wae indebted to the olaintiff, On Mereh 20, 
1926, the plaintiff entered into « preliminary egreement, signed 
by the oiaintiff and approved by 5. %. Yimore, for the purehase of 
real estate therein desoribed and upon the terms set forth. YThere- 
after, the plaintiff, as the second party entered into a contract, 
which was intreduced in evidenoe by the plaintiff, bearing the 
date hereinbefore set forth, wherein the first party is designsted 
se Elmore's Worningside Park Bealty Trust, of which the Centinental 
end Cosmeroial Trust and Gavings @enk is trustees. This sontraect 
provides for the purchsse by the plaintiff of certain real estate 
deseribed, at a price of ©5250, and is signed and senled by the 
pinintiff, and is siso signed, “timore's Worningside Park Neaity 
Trust, of which the Continental and Gewnercinal Trust and Savings 
Bank is Trustee, By H. % Himore, Manager." 

There is evidence by the plaintiff of the amounts paid 
under the teras of the contreet herein deseribed. The aefendant 
offered in evidence the Articies cf Incerpor: tion of the defendant, 


the preliminary receiot, oreviexusly sentioned, signed by the plaintiff 
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and approved by H. . bimore, fhe defendant alse offered in evidence 
certain docunents which, upon objéetion by the plaintiff, were not 
received in evidence. The doecusents rere » deed of trust exeouted 
by Samuel J. iumbard and Louise &. lumbeard, hie wife, conveying 
the property deseribed in the contract, together with other property, 
to the Gontinentsl and Commerciel Trust and Gavings tank, ae 
Trustee, dated the i7th day of february, 1926, a trust agreenent 
dated the same dey by whieh the Continent«-1 ond Commercial trust 
and Savings Sank certified that it was taking title to the property 
desoribed in the deed, in trust, thet it was holding it fer the 
benefit of Howard @. Eimere and Samuel 3, Lumbard, and that it 
would deal with ssid preperty under the direction ef said parties. 

The defendent alae offered an agreement between Hownrd 
W. Klmore and Samuel J. Lusbard, hich agreement orovided for the 
sele by Slmore of the preperty conveyed to the Continental and 
Coumercial Truct and Sevings jank, as trustees. At the close of the 
hearing the court found the issues for the plaintiff and entered 
judgment for the amount above set forth. 

fhe gefendant questions the ruling of the trial court 
in ite refusei te adwit the docusents previcusly centioned sand 
offered by the defendant, and contends that sueh ruling is reversible 
error; that the court erred in ite refussl to receive the doousents 
offered by the defendant to shew, by the offered evidence, the 
identity of the persons eho entered into the contract under 5 
businese or trade name. fermitting evidence to identify persons 
composing « firm, is admissible and dees not violate the rule thet 
evidence ig not edmissible to contradict, «ver, vary or siter the 
terms of a written document. This evidence is competent to shew 
the real vendors in the agreement in the instant exse who have 
adopted and are doing business as the Elmore's lorningst@e Fark 
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3 
Reajty Trust, of which the Gontinentel and Ge mercial Trust and 
Savinge Sank is Trustee. 

At the request of the parties te this appeal, this court 
has withheld its opinion umfii the announcement of the Supreme 
Gourt*s opinion in the esse of Jelin v. Krenn & Ueto, 350 Ill. 284, 
This ovinion disposes of the questicns as to the admissibility of 
auch evidence as was offered by the defendant in thé instant ooge, 
end rules, in effeet, that such evidence is sdmissible, and that 
it is competent to show the reel parties in interest doing business 
under an adopted or business name. Anplying the ruling snnouneed 
in the opinion just mentioned, it wae error for the trial court 
to refuse to receive the evidence offered by the defendent, and 
ageerdingly the judgment is reversed and the ¢ause remanded for a 
new triaie 


REVERSED AND REMARDED 
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: ) 
Hetate of HOWAND SOHAVES, Deceased, ) 
| ) 
Pileintif? in Urror, ; ea 
Ve ) TG ornowse COURT 
DA, WALTER REMOTOAFY and 04, CHAKLES ; 
) 
) 
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WR. JUSTICE HEGEL OZLIVENED TRE OPINION OF THE cOURT,. 

This is an action by Amy Sehaver, Administretrix of 
the Estate of Howard Sehaver, decensed, te recover damages 
resulting from negligence in the trestuent, beth medically and 
@urgiodlly of the desessed by the defendants, Or, walter “endtorft 
am Or. Uharles 4. Fox. The case wee tried before the eourt and 
@ jury, and at the close of the plaintiff's ease the court, at 
the request of the defendants, instructed the jury to find the 
Gefendsnats not guilty, ond entered « judgment uven the verdict, froa 
which judgment the pleintiff prosecutes a writ of error. 

It appecrs from the evidence that about Hay 9, L927, 
Dr. Yalter Rendtorff, the family physieian of the plaintiff's 
intestate, Howard Sehaver, ws called to sttend the deceased in his 
Lifetime. After = physical examination by the doctor, the vatient 
wag taken to the Osk fark Héepital for treatment. Or. fendtorff 
Oalled Gr. Charles “. Fox, who wee siso aade a party defendant, 
and after s conguitetion, Ur. Fox opernted upon the oatient, Sowerd 
Sehaver, and removed his sypendix. The operation was performed in 
the presence of Dr. Sendtorff., Or. Fox wes assisted in the operation 
by hogpital internes end nurses «ssigned to duty in the opersting 
room by the hogpiteal autherities. The Osk Park Hospitel, where the 
operstion was performed by the doctor, is considered a Class 4 
hospital, with accepted modern eguipsent. After the operation en 
the patient Howard Gohaver, he remained at the Onk Park Hospital, 
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under the eare and treatment of the defendants, and about tro weeke 
after the operation the surgical stitehes of the wound, which were 
inserted at the time of the operstion, were removed, ond thereupon 
pus began te drain from the wound. YTheresfter on fune i@, 1927, 

Or. Ge #. Hopking ese called, who in the oresenee of the defendants 
made an in¢ision and ingtrted drains in the abdomen, and the vatient 
remained in the hospitel until July 9, 1927, when he was taken home, 
A male nurse, Yendail Bechtel, wes called, who nursed, dressed and 
eared for the oxtient both at the hogpite] and at hie home under 

the direction of the defendants. The tubes placed in the sbdomen 

by Or. Hopkins for the draining of the ous, were removed «a short 
time after they were inserted. fhe defendents continued en the ease, 
and on July 31, 1927, Or. Sendtorff advised the patient's femily 
that he was going out of town and that he would lesve the patient 

in the care of Dr. Fox. This call was the last one meade on the 
patient by Or. Rendterff, A subsequent call was mede by Sr. For 

on August 9, 1227, at which time he cleaned the round and out on 

ary packs, and told the patient's sister, whe ie 2 nurse and 
ettended the patient at that time, to seep ioing the same thing. 

The patient's sister testified thet she tried te get ia teuch with 
Ore Yox after that tiage, but was unable to do go; that she called 

Oe. 3. G. rust, whe had the patient removed to the ‘estiake Kespital, 
located in Chicago. Ur. Brust operated, sasisted by bre Edward A, 
Wiadiok, and removed from an abscess a guumy, atringy, greasy, 

blaek material, which appesred te be a piece of drainage gauze. It 
was embedded in the tissues of the abdomen and wns found to be about 
a centimeter or two from the operative incision, and from its 
appesrance and condition, would indicate thet it hed been in the body 
for some time. After the cverstion the potient’s condition steadily 
grew worse, and he died on September 29, 1927, leaving the plaintiff, 
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his widow, end a minor child as his only heirs at lew and next of kin, 
The point is onde by the sleintiff that a motion te 

direot = verdict for the defendante showld be denied and the cause 

submitted to the jury if there is any evidenoe in the record from 

which, if it stood alone, the jury could find, without acting 

unreasonably, in theeyes of the lav, thet the material averments of 

the declaration have been proved. in the consideration of this 

motion the evidence ia to be viewec by the court in the light, 

including ali reagenable and legitimate inferences that may be 

drawn therefroa, most favorsble te the plaintiff. This rule, as 

contended for by the plaintiff, wili be avnlied te the faets in 

the instant oase. In the consideration of thie question the court 

is aleo guided by the rule, which is supported by the weight of 

authority, thet « ehysicien is net a eorrenter of cures, and if 

% good regult is not obteined following treatment or an operstion, 

gugh evidence should create no presumption of negligence or unekill- 

fulness on the pert of the doctor, and that sere sonjesture or 

supposition wili net be indulged in to overcome the oresumotion in 

faver of » doctor. $41 Til. 539; 


Ewing v. Goode, 78 Fed, 442, 
The negligence sileged in the decloarstian is, thet the 





defenisnts permitted = piece of cotton geuze to remain in the body 
ef the plaintiff's intestate at the site where the orerative 
incision was made, which caused infections 

The evidence dexonetrotes thet Or. fox verformed the 
eperstion, assisted by Gr. Xendtorff, and thet subsequently 2 
sponge that had the appearence of 5 black stringy mase wos removed 
from the tissues of the abdomen e ventimeter er two from the 
eperstive ineisicn. 

It does not require the services of 2 medicenl expert 
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4 
to determine the deleterious effect this embedded sponge in the 
abdomen, would have upon the condition of Howard Sohaver, That the 
sponge was left in the abdomen st the time of the operation by 
the defendants is resgonsbly to be inferred from its appearance 
and condition «hen it was removed at » further operstion, whieh 
was performed September 7, 1927, four menthe «fter the date of the 
operation of usy 7, 1027, 

The Appellate Court in the ones of add v. Grosvenor, 
267 Til. App. 119, in = somewhat similar osse, on the faots, said: 


"in mo case do we find that the court had under sonsider- 
ation the iselated fact that a sponge or ether foreign 
body was left in the wound after « surgical operstion. 
It would sees to be self-evident that the failure to re- 
move the sponge, standing alone and wnexplained, is prins 
6 evidence of negligence. In xoCormick ve Jones, 152 
Waghe 568, it wae held as 2 matter of law, ‘that when a 
surgeon inadvertentiy introduges inte « wound « foreign 
substence closes up the wound, leaving thet fereign sub- 
stence in the body, there being no possibility of eny good 
purpose réesuiting therefrom, that est sonatitutes negligence, *® 
and, ‘we do not beliebe thet the sinde of reasonable xen 
aiffer on this subject.* Other cases te this effeet ere 
Ruth v. Johnson, 1728 Fed. 191; *ynne ve. Harvey, 96 Yash. 
379; Oavis v. Kerr, 239 Pa. 351; Geucier v. Kose, 112 Miss. 
206; Xeeves ve. Lutz, 179 Mo. Ape Sl." 


and it was further said by the court in that ovinion: 
"It in @gpecisily urged by the defendant thet in the 


absence of expert metdi¢nl testimony thet the failure 
to remove the sponge was bad practice, plaintiff had 









failed to prewe: a cee of negligence, re on the oft 
quoted ensé of Ewing v. Goode, 78 Fed. 442. In that ense 
the court ess considering wheat it deseribes as ‘the 


ae aga and dreed disease of glevcome, with respect to 
ich a ieyman cen have no knowledge st ail.’ Other 
like oases are prediosted upen the very proper and reason~ 
able assumption that with reference te disesses in the 
human bedy only men versed in the seieénee of surgery or 
medicine are qualified te pass judgment upon the treet- 
went given in « particular case. is is eso firmly esteb- 
lished as a generel rule as hardly to be debatable. ‘Gut 

it does not need the aid of expert testimony for any 
inteliigent person to have an opinion es to the imeresriety 
of leaving 2 foreign object in » wound, especially of the 
size of the spenge in the record before use* 


In the brief of the defendants it ia suggested that 
there is not the slightest evidence from «hich it could properly 
be found that the gauze or foreign body in question was inserted 
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or left in the deceased abdomen at the time of the eperation, but 
even if it had been, there stili could be no recovery because 
there is no evidence by laymen or expert to the effect that the 
defendants were in anywise negligent or unskiliful in and about 
the operation. ‘¢ ere unable to agree vith the suggestion. fhe 
evidence of the condition of the gauze, ita aprearance, and the 
length of time it was embedded in the abdomen standing slone and 
uncontradioted, tends to establish negligenee of the defendents, as 
alleged in the declaration, snd therefore the court erred in 
instructing the jury to find the defendents not guilty at the slase 
ef the plsintiff's oase, 

The defendants have called to our attention the enge 
of Solienbach v. Higomenthsl, 341 ill. 539, among other suthorities, 
as controlling upon the cu¢stions involved in the instant ease. It 
is our belief, however, that the views herein expressed by this 
eourt are net inconaiatent with the ovinion of the Svorewe Court. 
in that ease the Supreme Jourt had the benefit of the evidence in 
the record offered by the plaintiff and the defendant, and held 
that the inetrustion given by the court wes error. The eourt said, 
Ain part, in speaking of the instruction in cuestion; that if the 
jury found « 

"*'that in the ordinary course of events such en occurrence 
would not happen if these in control of sugh seta, instru- 
mente and objeets use ordinary care, then the cocurrence 
itself aay afford ressonsble evidence, in the sbsence of 
evidence to the contrary of equal weight, if there is such 
absenes, that the oveurrence arose from want of ordins 
oare.' This instruction should not have been given. The 
presumption raised by thé doctrine cf res 
does not require ‘evidanee to the contrary of ec bight* 
te overthrow it, for, as sbove stated, such presumption 

is not of itself evidence but arises a2 2 rule of evidence 
and yields te any contrary proof. fresumptions sre never 


in against established fects. They ere indulged 
An only toe suprly the sciace of facts, snd as soon as eny 


evidence is produced which is sontrary to the presumption 
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which srese before the contrary proof was offered, the 
presumption vanishes entirely. * * * ® 


The opinion of the Supreme Court does not control upon 
the questions before us in the instent esee. ie have examined the 
evidence offered by the plaintiff and beiieve thet we have righte 
fully expressed the view that the evidence tends to support the 
allegation of negligence in the plointiff's declaration, which 
evidence standa alone and uncontradicted, ond thet this view is 
not contrary te the opinion of the court in the onse of Bollenbegh 
v. Bleomenthal, supras 

fhe plaintiff upon the trisi and before the close of 
the plaintiff's onse, asked lesve to file additional counts 4 and 
&, which wae denied by the court. The 4th count aliegea that the 
defendants unakilifuliy o«red for end trested the plaintiff's 
intestate after the operation, and permitted him to be without 
aufficient medieosi osre; and the Sth count sileges that the defend- 
ants, through negligence and ennt of care, permitted «an infeetion 
to develop. fhe cisintiff contends thet in refusing to permit the 
filing of these additional counts the court erred, In support of 
thie theory, the olaintiff cités see, 39 of the Fractice Act, 
Oahill's Rev. St. Uhep. 116, as amended, ss follows: 

“any amendment to any pleading shall be heid to reinte 
baek to the date of filing the original plesding so 
amended and the eause of ection or defense set up in 
the amended pleading shall not be barred by laches, or 
lapse of tise, under any statute prescribing or limiting 
the time within which on action may be brought or right 
assertedy if the time prescribed or limited had not 
expired when the original plesd wes filed, and if it 
shall appear from the original asended pleading that 
the esuse of action asserted, or the defense interposed 
in the amended pleading grew out of the transaction or 
ecourrence,* 

The additional 4th and Sth counts were offered by the 
plaintiff on Yebruary 10, 1931. The originel count wae filed on 


June 8, 1928, within one year after the desth of Howard Sehaver, 
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which o¢eurred on September 22, 1927, and on September 39, 1928, 

the pleintiff filed three sdditional counts after the time for 
filing had expired. at the time the 4th and Sth sountea vere 
presented to the eourt the time for filing these counts in an action 
under the statute for wrongful death, had expired. “ee, 2%, Ghape 

70 Cabllits lil. Sev. ‘tats. L951. 

In our opinion, the passage of this agendment te See, 

29 of the Fraetice Act, in force on July i, 1923, was not for the 
purpese of permitting the filing of additional counts by the sleine 
tiff stating = new cause of sotion efter the time had expired and 
before the smendsent te ec. 39 wae in force. It ia selfevident 
that the sdditional counts 4 and 5 above sentioned, state « new and 
different cause of action from th=t alleged in the only count in 
the declaration, in which it is eileged, in substance, that the 
defendants negligently, carelessly and wnskilifully sermitted « 
pleee of cotton gauze to remain in the bedy of the olaintif?'s 
Anteatate at the site eof the operative incision a-de upon the body 
ef the plaintiff's intestate. 

The rule is that the cause of action strted in the 
additional sceunts ia regarded, as to such ocuse of action, se having 
been Goumenced at the time when aueh amended or sdditionsl ceunt 
wae filed. Bevangy v. Obi: Oo 251 Ill. 28. This setion 
ie wholly statutory and the right to institute an ection is con- 
@itionsl and the plaintiff avet bring herself within the requirements 
of the act. The time within whieh to file this action goes ta the 
existence of the right itself. In a death cave the plaintiff oust 
take advantage of his right to sue within the time required, which 
if not exercised, ceases to exist by its own limitation, Hartray v. 
290 Ill. 85. The court did not err in denying 
leeve to the plaintiff to file the 4th snd Sth additional ceunts. 
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From the sonciugions we have reached in this ease, 
we are of the opinion thet the trial sourt erred in instructing 
the jury st the close of the plaintiff's evidenes to find the 
defendant not guilty, and the judgment entered on the verdict is 
therefore reversed ani the ssuse remanded for » further trial. 


JUGGRENT ALVERGEO ARG GAUGE MEMANDED, 


BILEOR, Fede AMG Hicks de GOONER, 








‘wultowetent ‘at barre t2u00" Latnd ods sae 


Ae ee ot ae a 


PI FER MMI) wdeae 








ie 4 iit Cor WE 
i tial Abii WN eA i 3s PRG 








ea 
4! as 

ines eM Uber she Nb aN 

ier em. EN ish Hae ee Re ole 






















Hay OR) auntie ui uo’) MANA!) age ke Ueatian) die i 
bi) Bid mantis MOAN ea ae ERG CT he ; 
ae q ean 
By i eo 5k By ni 4 
OP KG > le. Sy See atin with), 
= x A 
x e Pi we 
ae aa @ big. eee ‘| 
Fe ae ne ey ee TERRY Is Sakae pes. ay RRO 







pd, 8% wih. 


“gee Ney. hgeiee aade Pee of oe 


ws ie fi 





wit ba u 





35731 





GEORGE #. SOHWAATE, V) PYEAL FROM 
Appellant}~’ 





Ve 





snarl 0 foe 


o a a 
oF ouressi. 


Opinion filed Feb. 8, 1933 


Appellee. 


WR. JUSTICE HEGEL DVLIVER*D THE OPINICH OF TRE cout, 

Plisin€iff appeals te this court from a judgment entered 
in the Hunicipal Court of Chieage for the defendent., This esse 
was heard by the court, without = jury, upon an setion to recover 
the amount due upon a premiasory note signed by the defendant, 
upon whieh a judguent by confession wae entered for the sum of 
£5513. Upon 2 petition ef the defenient te vacate and set eaide 
the judgment entered by confeasion, the court entered an order 
e@renting leave to the defendant to defend. fhe affidevit filed in 
supvert of the motion, wae te be considered as an afflderit of 
merits, the judgment te stand as seourity. Thereafter an amended 
affidavit of uerits of the defendant was filed by leave of court. 
fhe trial court, upon the conclusion of » hecring upon the merits 
found for the plaintiff in the sum ef $1063,15, and entered judg- 
ment for that emount. The plaintiff prayed and was silewed an 
appeal on December 11, 1931. Gn Geeember 12, vlaintiff's eppeal 
bend was approved and filed, and thereafter on December 19, 1931, 
the aporovsl of this bond was vaested, and on December 23, 1921, 
the court vaosted the judguent entered on Decenber 11, 193), and 
entered judgment upon « finding fer the defendant. The plaintiff 
appesled from this judguent, and presented an appeal bend, which 
was approved and ordered filed. 

The facts in the record are substantinily thet the 
promissory note was for services alleged to have been performed by 
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2 
the pinintiff es an accountent at the request of the defendant, 

Aa « defense to this note it apoeare from the defendant's 
second amended «affidavit of merits that representation was wade by 
the plaintiff te the defendant thet defendant's atterney had echeeked 
Pleintif?f's bill and agreed thet it was sorrect; that the defendant 
stated that ahe would telephone her attorney, but was told by the 

that plaintiff 
plainti f#/had telephoned the attorney's office and thet the attorney 
hed gone for the day. 

Aa @ further defense, notwithstanding a fiduciary reliatione 
ship, the pleintiff indyueed the defendant te sign » judgaent note, 
which was obtained by fraud snd deceit; aml the defendent in eupsert 
ef the affidavit of merits, teatified to the effeet that the plain- 
tiff induced the defendant to come to bie offiee and arrange for 
the payment of his bill; that the ginietiff talked te the defendant 
for about two hours, and thet she became excited when informed thet 
plnintiff's 6111 wae over (5,56; thet she infermed the plointiff 
thet she would have to take the bili up with by, Nordorf, her 
attorney, when she wae informed by the plaintiff thet piaintiff had 
already taken the matter up with ur. Sorderf; that she then wanted to 
Call up Mr. Horderf, but plsintiff ssid thet be hod exiled sorderfts 
office, ond the girl in the office ssid thet Mr. bordorf had gone 
for the day, and thet Nerderf hed tela the sliaintiff te tell the 
defendant to sign anything he bad for her. The plaintiff dietsted 
a letter to the effect that defendant would pay the balance of the 
indebtedness in 1934, at which time « aortgege would mature, The 
defendant promieed that she would incresse the mortgage on the store 
and pay the plaintiff, and the pisintiff stated that there would be 
no interest if she would sign something te indicate that he would 
get his money. 

There ic evidence in the record by le 4. Nordorf, whe 
was the attorney for the defendant, that he dees not remember that 
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he taiked to Hr. Schwartz, the oleintiff, about his fees ae an 
secountant, and that be never hed » telephone sonverestion with the 
plaintiff as te Mrs. Ostterson signing « note. The plaintiff, 
however, denied thet he stated te the defendant that vorder?ts 
office was telephoned to ut the time of the signing of the note, 
and thet the girl answering the teleshone for &r. torderf sateted 
that ur. ordorf had gone for the days 

There is « conflict in the evidenee age to whet was seid 
and done by the parties present «st the tise the defendant signed 
the promissory note ande payable on or about May 32, 1934, and 
giso upon the waive of the services rendered by the nlisintiff as an 
aecounteant. It appesre from the record, however, that at the 
instance of the pinintiff 2 judgwent by cenfession for the smount 
of the note waa entered on the day following the ereeution of thie 
note by the defendant. 

The defendant contends thet the sole cuesation before 
the trial court wes cne of fsct. One of the cvestions of fzet in 
the ease ig did Nordorf make the statement te the claintiff reverted 
by him, the pinintiff, to the defendant. fThst atatement waa the 
indvoing ceuse relied upon by the defend=nt chen she exeevted and 
aglivered the oremisaory note, 

in resathing ite congiusion the court sessed upon the 
credibility of the witnesses and the weight of the evidence, and 
eoneluded that the defendant wae iepreperly indueed to sign the 
promissory note. there is sufficient evidence in the record to 
sustain the judgment eatered by the court, and such judgment is 
aot against the manifest weight of the evidence, 

whe plaintiff centends that the court was without jurise 
diction to correet the judgment of Gecember 11, 193%. The orders 
entered in the Munisinal Court secre vithin thirty days «after the 
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date of the judgment, and the genersi rule is thet the trial court 
retains jurisdiction during term time, and in the Wunicipal ceurt 

for thirty dsye «fter the entry of the judgment, and the court, 
having control over the judguents within the peried indicated, may 
not only set aside « judguent, but mey alao set aside an order 
approving en appesi bond. In the instant case, the court veeated 

the approval of the plaintiff's ooreal bond, vacated the judgment 

for the plaintiff in the sum of 71,066.10 as due the plaintiff, and 
entered judgnent for the defendant, from which judgment the plaintiff 
appealed te this court. fhe trial court hed jurisdiction and the 
authority to make entry of the several orders, and was fully justified 
in doing so. finkeletein v. Lyohs, 260 111. 37. 

The defendant suggéste thet while it may appear that the 
plaintiff is entitled to « judgement for services reniered under hig 
agreement, iese the amount paid on account, the plaintiff wesived 
that right in refusing te sccept the finding of the court in his 
favor for the «mount of #1066.10; that by bis condwet he took an 
unfair advantage of the defendent, end the slaintiff's conduct should 
preclude his right ef reecevery. “« know of no rule of inw that 
because the plaintiff exercised hie right to appesi under the 
Gircumstances suggested he forfeited his right to question the action 
of the trial court. 

The defendant does net claim th«t the debt due the 
plaintiff is paid, but admite in effect thet the plaintiff may be 
entitled to = judgment fer services rendered. The promissory note 
aigned by the defendant was not paid, and as « genersl rule the 
teking of » note does not extinguish the debt unless en intention to 
extinguish the debt ie aade to appear, which may be manifested by 
am expréas agreement or inferred from the ciroumstances. fhe taking 
of the note by the plaintiff for - vre-existing debt is a conditionsl 
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payment only. HoHenry v. Grofit, 163 lil. Avp. 426. 

The question of the plaintiff being precluded from 
mainteining » further right of action is net before this court at 
this time, and the court is without jurisdiction to pase ugon thet 
question. 

The evidence sustains the finding of the court, and 
we are antisfied that there is no error thet would justify s new 
trial. the judgment is secordingly affirmed. 


SUOGMEST APFIRMED, 


WILSON, ¥.d. AMD HALL, J. GoNCUR. 
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Defendant in Error, a ae j | 
MUNIGIPAL SouRT 
Ve 4 
SL@ERT #EQCHSLER AUD ANWA WECHELER, ) OF GHIGaGO. 
Plaintiffs in Error. ; 6) f oO K a 
) #Vs 1A, GON 44 


Opinion filed Feb, 8, 1933 ee I 

WH. JUSTICE HEGEL DELIVESED THE OPINION OF Tx coURT. 

The defendants ure before thie court upon a writ of 
error to question the sufficiensy of the record to sustein « judgment 
entered by confession on April 30, 193i, in the Municipal court of 
Ghicage, in favor ef the plaintiff and against the defendants on two 
notes executed by them, one duted 4ugust 4, 1920, for @202.50, and 
the other note for $500, dated deeember 12, 1929, payable to the 
order of A. Brodsky and by him endorsed te the plnintiff. The 
judgment inoluded 9114.55 attorney's fees and interest. The total 
amount of the judguent wae $933.85, The defendants were granted leave 
to defend, and upon « trial before the court, without « jury, the 
judgment entered by confession wae confirmed on July 17, i931. On 
Auguat 13, i931, the defendante meved to vacate the judgement as 
confirmed on July i2, 193%, supsorted by affidsvits. on the ground of 
newly diseovered evidence, whieh motion wie denied, 

Defendants urge as s ground fer reveresl, thet the judge 
ment ia against the wenifest weight of the evidence, ond therefore 
erroneous, 

From an examinetion ef the evidence in the record, there 
is 2 senflict upen the question es te whether the defendant Anna 
Wechsler's signature on the note dated Yecember 12, 1929, onyable 
te A. Bredsky, is genuine, fhe other note signed by the defendant 
for the sum of $202.50 is admitted. 
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There is evidence offered by the plaintiff that Albert 
Weehgler berroved soneye from 4, “redsky on two different detes, and, 
to seoure payment, executed tee promiasery notes for the gum of 
$600 each, and upon maturity of these notes, defeniant Albert Hechsley, 
from moneys received from 4 ioan sagsecietion, paid to A. Brodsky 
$868 on secount, leaving « belance due on one note of ©309.60, and 
on the other 7500; that of the time Albert ‘eehsler paid A. Brodeky 
$265, Albert techsler orepsared and sivned the teo notes in cuestion. 
Thereafter, at Albert Yeehsier's home, Anne ‘eehsler, mother of 
Albert techsler, signed both notes, A. sordsky delivered the tro 
matured notes for $500 each, and received tro notes signed by the 
defendants for the amounts heretofore sentioned, 

fhe court had the benefit of seeing the witnesses and 
hearing their testimony ond determined the weight of the evidence 
when it confirmed the judgment for the emount entered by confession. 
The queations passed upen by the court vere determined in faver of 
the plaintiff, and we sre unable to find thet the court eas net 
justified in so deing. The judgment is not against the sanifest 
weight of the evidence, 

The defendants aise cogplain that the trical court erred 
in the Gompsrison of the signaturee on the notes, One note is 
admittedly signed by Anne Weehsler and Albert “echsler, the other 
defendant, wut Anna Weehsler denies having eigned the 0500 promissery 
note. 

In this state there is # provision in the etatute which 
provides thet handeriting way be proved by comparison with the 
writing admitted be be genuine or proved to be genuine te the satisé 
fantion of the court. Ghap. Si, Par. 40, Gshili's Ili. Hew. Stata. 
1931, The notes in the instant case were aiaitted in evidence, and 
the court in determining the question whether the disputed signature 
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on one of the notes wan genuine, was vermitted by the provision of 
the statute to compare thie note with the note admitted to besy 
the genuine signature of anna echsler. The evidenee tende to show 
that Anne techgler's signature was placed on the notes at one and 
the seme time. This court is satisfied from the evidence thet the 
trinl court did not err in coneluding from the evidenee that the 
notes were signed by Anna wechsler. — 

While it is true thet in an setion of the fourth class 
in the Municipal Court of “hieago, the oase is wade by the evidenee, 
in anewer to defendant's contention thet there is want ef eonsiders- 
tion, there is ¢vidence bearing upon that question. The satared 
notes of Albert “echaler were currendered shen A. Brodsky extended 
the time of payment and accepted the notes signed by the defendents. 

fhe defendants complain that the judge orbitrarily 
refuaéd te allow the sotion to vaonte the judgment for the defendants. 
The recerd in thie enee does not besr out thia contention, for on 
August 125 1931, it apoesre thet the motion te vaeate the jutgnent 
entered on July 15, 1931, wae overruled, und that sdditional tise 
was granted by the court te file en appesi bond. 

It sige appeara that certain «effidavite, which apvear 
in the bill of exceptions, were offered and wade a part of the 
proceedings before the eourt. 

The affidavits in support of the motion do not show 
diligence on the vart of the defendants te seosure the attendance 
ef the witness Harry Gobel in order to offer the evidence of dobel 
thet he wes pregent 2t the time the note was signed by Anna Heoheler. 
it appears from the reoord that albert Yechsier testified at the 
trial thet when his mother signed 2 nate the witness Gobel was 
present. From this knowledge of the defendants, and the faet 
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4 
that the evidence is but cumulative, it was not erroneous for the 
trial court to ceny the motion to vacate the judgnent that was 
gonfirmed on July 13, 1931. 

it apvears that the trial court sliowed 86.80 interest 
whieh aserued after the antured date of thenotes. This emount is 
less than the accrued amount «t the rate of 5% per annum allowed 
by the statutory provision set forth in Cheap. 74, Porn, 3, Garhbilte 
Ili. Sev. Stats. 1931, 

There being no error in the record the judgment is 
affirmed, 

JUDGRERT APP IRMED, 


WILSOR, Ped. AHO HALL, Je GOROUS, 
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JACOB SIEGEL, DORA SIBRGEL, ANSEL A 
LEBOVITZ and 104 LEBOVITZ, | 2 6 oe Lotte 65 ja 
OF CHIOAGO. 


Plaintiffs in Error. 
ens filed Febs 8, 1933 

GR. JUSTICN HEBEL DELIVERED THE OPINION OF THE CoUeT. 

This ¢ase comes before this court upon a writ of error 
sued out by the defendanta from « judgment antered in the tunicipal 
Sourt of Ghiengo. The action instituted in that court by the plain- 
tiff against the defendants was upon » judgment note upen which 
judgment esa confessed on Kay 23, 1320, for $2,853. Upon motion 
the defendants were granted iesnve te defend,and te file their affi- 
devit of merits. tipon a hearing before the court, without a jury, 
the judgment was affirmed. 

The defendants contend thet the triel court erred in 
denying the defendants’ «otion to find the issues for the defendants, 
both at the close of the piaintiff's onse and at the close of sil the 
evidence, and th«t the court erred in affirming the judgement entered 
by confession sgainst the defendants. 

in the consideration of the defendants’ contention, this 
court finds the facts in the ineteant ease to be, aubstantialiy, that 
upon the trial, the parties stipulated in open court that the note 
in question was one of a series of three notes, signed by the 
defendants to seeure an indebtedness of $20,000, end for the purnese 
of securing such paysent, the defendants conveyed the property 
lecated at 3641-47 Montrose Avenue, Chiexgo, Illinois, by = trust 
deed to the Yoreman Trust é Savings genk. This property was there- 
after sold by the defendants to Lewis Kanne, subject to the indebted- 
ness of $20,000, snd on or about January 23, 1929, and before the 
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muturity of the note, which was February 94, 1923, Kanne sold the 
property above mentioned to Emil Gsleam, subject to the same indebge 
edness and secured by the trust deed hereinbefore mentioned. von 
am @zemination of the title to the real estnte mentioned, it spoears 
that two prepsysente evidenced by notes of S2500 each, were provided 
for in the trust deed, and that these notee became due on February 
24, 1929 and 1930. 

There is evidence that, in order to comply with the 
terms of the contract between Kanne and Baigam, the conveyance 
of the real estate «me to be subject te the maturity of the 120,006 
indebtedness on Februsry 24, 1932; thot Kenne and Saleaw, on 
January 2%, 1929, entered into an @serow agreement with the foreman 
Truet and Savings Sank, the then holder of the notes. Thie escrow 
agreement provided substentially, that the gale of the real estate 
at 3641-47 “ontrose Avenue, Chieswe, to “mil faleam by Kanne, was 
taken subject to the $290,900 incumbrance, which eae to become due 
February “4, 1932; thet Kanne agreed that the paysents due in 
February 1929 2nd 1930 were to be extended te February “4, 1934, 
and Kanne deposited ©2500 with the Gank te take up the note dus 
February 24, 1929, with directions that the Hank held said note 
unceneelied, and extend the same te become due February 24, 1922, 
and that Kanne further agreed to pay the Bank $2500 fer the aecond 
note, due vrebruery 24, 1930. Them follow like directions thot the 
Bank hold the note uneancelled and endorse an extensian thereon 
making the note mature on February 24, 1935; alse the provision 
in esse of default by Kanne, whieh is of no materiel importance 
in the discussion of this esse. The note in cuestion was relessed 
by the bank from the terms of the escrow sgreement with the consent 
ef the parties to the escrow agreement, snd delivered to Kenne. 

The liabiiity of the defendants on the notes was not 
discharged by payment and the question whether the plaintiff 
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3 
received the note in due course is not altogether imeertant. The 
real question is, as we underatend the defendants’ pesition, did 
Kanne sesumé the vayment of the note when the real estate was 
conveyed to him, and thereby relieve the defendants from liability? 
The evidence in thia case dees not show sn express assumption of 
the indebtedness in question by Kanne, or that the amount wes 
allowed to Kanne on the purchase price so that the law will imoly 
&® promise by Konne te cay this incumbrance, 
in Feoples Saving 





Vv. Brinkeetter, 263 111. 


Aop. 301, the appellate court in passing upen the question of 
when * wortgage indebtedness ia aseumed by « grantee of land, said: 


"It is true thet » contreet may be implied, and thet 
if the samount of an encumbrance ig included in and forms a 
part of the censideration whieh » grantee promises to pay 
for premises, and he retains that pert of the purchase price, 
the lew wlll creste a personal liability sgsinet him, on the 

that he haa agreed to pay such indebtedness. in such 
& Gase the iaw presumes that the grantee has agreed te apply 
the money a0 retained for the purpese of paying the encun< 
branece, Either there must be an express assumption of the 
indebtedness, or the smount must be allowed in the purchase 
price so that the inw wili imply the promise, 

"It is not contended, and the evidenee does not show, 
that the wertgsge indebtedness waa included in or formed 
any part of the consideration for the scurchase price of the 
_—er premises, whieh would form o legal oeais for an 
implied assumption ef the sertgage indebtetinesa, " 


it is well to have in mind that by the terme of the 
escrow agreement extered inte, the defendants’ status was not 
ehanged so as te relieve them from liability upon the note in cuestion, 
From the ¢scrow agreement it clearly appears that it was the intention 
of Kanne to keep intact the linbi.ity of the defendants. Fleming v. 
Gannon, 367 Iii. App. 163. 

The note in the inetent case provides by express 
agreement of the defendants os makers, to an extension of the due 
date of the note. The provision for an extension is in these rords: 
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“If the helder hereof shall elect te extend the time 
of payment of said principal sum, or any part thereof, 
euch extension shall not Giminish the lisbility of 
the undersigned for the rayswent thereof, nor impair 
this power, and the undersigned esives notice of such 
extension." 
The defendants were not prejudiced by the extension of the due 
date of thie note, The extension ens consented te by the defendants 
when they signed the promissory note, ani by ite express terme, 
agreed that the extension of tise for paynent would not diminish 
the liability of the defendants, 
fhe plaintiff reesived the sromisacry note from anne 
for work and labor performed for Kanne. The note has matured, is 
due and has not been paid by these defendants. From the conclusions 
we have reached, there does not seem to be any defense by the 
defendants which would justify = reversal if Kanne instead of the 
plaintiff presecuted this action and a judgment was entered. 
There being no reversible error in the reserd, the 
judgment is secordingly affirmed. 


GUDGHENT AFFIRMED. 
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Opinion filed libs 85 1933 

WR. JUSTICE WALI OULIVERED THE OF INION OF THe Grr, 

fhis is an appeal by defendents from = judgment of the 
itunicipal Court of Chieage in 2 guilt brought agsinet them for 
attorneys fees. The oause wae submitted to the eourt and « find- 
ing made in favor of plaintiffs, aasessing their damages at °S60, 
upon which finding judgment was entered. io briefs were filed, nor 
appearance entered by anceilees in this court. 

Plaintiffs are attorneya-2t~-lew, located in the city of 
New York. Plaintiff, Gettin, testified thet in January, 1920, the 
defendant, Pickus, President of the defendant Geapees Sales Corpor= 
ation, secompanied by one Salkin, called wreon Gottin in hie office 
in Wew York; that the three discussed the poasibllity of putting « 
Gompetitér cf the Compese gniee Corporation, the waster tervice, 
Ine., out of business, so thet Selkin, whe wes employed by the “aster 
Service, Inc., might be released from a contract which he hed with 
thet institution. Uottin further teatified that Pickus informed hin 
that the Compass Gales Gorperstion sould net be interested in 
Balkin until Selkin esa free from Master Service, ins.; thot there- 
after Selkin ceme to Ghiesgo and had « conference with one Frenk 5. 
Mayer, Secretary and fremeurer of defendant, Compass Sslea Corsere tion, 
and thet Mayer told his, Salkin, that the Compass @slee Corporstion 
would pay one half of Halkin's legrei expenses for getting Saikin out 
ef his contreet with Mester Service, Ine., tit that no arrangesent 
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2 
could be ande concerning the matter until Pickus, whe eeq ill and 
wag in the hospital, had recovered; thet thereafter Balkin returned 
te New York and ordered the plaintiff, Sottin, to proceed with the 
foreclogure of « chattel mortgage which ‘slkin hed on the property 
of Waster Service, Ine. Sottin proeseded with the foreclosure as 

of a deal made 
directed by Gaikin, and as a regult{ Slkin beesme the owner of 211 
the capitel sateok of Master Serviees, Ine, 

It further appesra thet during the pendency of the pre- 
eedure, defendants were not econsuitead sor «dvised until the deal 
was Gonsumasted, by whieh dalkin gained control of the steck and 
proverty of Muster Serviee, inc., aii knew nothing about what was 
going on or bad taken place. On the date of the consumuction of 
this desl, piaintiff, Gottin, »rete Pickus informing him es te 
what had been done in the or@mises, smd thet Oelkin had been elected 
president and treasurer, his (Balkin's) wife, viee president, and he, 
Gottin, 2eoretary of Hxater Service, inc., and thet eltheugh it oeet 
eonsiderabie money, stiil considering the value ef what had been 
aequired, he was of thé opinion that he had "got oray very cheaply.” 
In reply to this letter from plaintiff, Uottin, the Gempass Sales 
Gorporation informed Cottin thet defendant, Ciekus, had not been 
shown the ietter beoause of his Lilnees. Theresfter, Cottin wrote 
another letter to Compese fulea Corporation enelosing his bill for 
services, sud informing defendant that he and Uilkin rere in contre] 
of Master Services, inc., and that if no conclusion wee reached with 
Compass Saies Gorporstion regarding Sslkin's eanioyment by it, 
thet he and Uslkin were going ehend on their own account. Gotting 
further testified that the purpose cf feretlosing Salkin's chattel 
mortgage on the property of the Mester Service, Inc., eas not to 
put this institution ovt of business, but ta eain control ef it for 


Balkin. 
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Balkin testified thet in January, 19%, Fiekue called 
upon him in New York and asked him if « deal eould be made to make 
it possible for bim, plsintiff, to beoome sasociated with the 
Compass Gales cerporation; thet Fickue took Salkin to the pleistiff, 
Sottin, and introduced the two men; thet he had » conversation 
with Frank &. Bayer, Secretary and freseurer of the Compass Seles 
Corporation, in which Mayer steted thet whatever expense up to 
$2,000 or $3,000 might be imewrred in taking over Wester Sales, Ine., 
the Gompase Sales Cerporation would pay. ayer denied that any such 
agreement was made, and in thie be is confirmed by Gottin, one of 
the plaintiffs, and Usyer testified that he had informed Salkin that 
nO aFreangement could be made until the oresident of the corporation, 
Pickus, whe wes then ili, hed recovered his health. After «li the 
work had been done, woon whieh piaintiffa’ claim ia based, plaintiff 
reo¢gived = letter from defendant, Jompasa Oales Jorperstion, which 
letter wea introduced in evidence by plaintiffs, to the effect that 
Piekus was still in the hespital and thet he bed been toc ill te be 
informed ae to what was going on or had teken place, theresfter, 
plinintiff sent to defendant, Compess Sales Corporation, the bili 
for services, upon which this suit is based. 

there are seversi reaseas why the judgment should be 
reversed and the cause remanded, One is that from the testimony 
of one of the plaintifig, Cottin, and from the testimony of Mayer, 
it sppesrs thet Salkin, while in Chiesge, wae definitely informed 
that the Sompass Seles Vorperstion could not and would not enter 
inte any agreesent concerning the uatter until Mr. Pickus, its 
president, hed recovered hie health and could be consulted. The 
services rendered by the plaintiffs were for Salkin alone, and it 
Glearly appears from the record thet the proesedings instituted for 
acquiring the property of the dsster Service, inc., were for Solkin's 
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a 
vole benefit in order thot he might sequire control of thet eorper- 
ation which he did. further then this, there is nothing in the 
record to indieste any joint iiabiliity on the cart of Piekus and 
the Gompaes Sales Corporution. if there is any Liability at «ll, 
At is thet of the Compass Gales Sorperstion alone. 

For the resgons indiested, this cause will be reversed 
and remanded. 


REVERGEO AND SDAARGED, 
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GATES AUDIT COMPARY, )/ \ppyran racu 
(Plaintiff) Appellee, . 





BUNICIPAL COURT | 
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Ve 
Von WINKLER LABORATORIES, Inc., oy onraase. . . 
> A 0 ae % BMS na 
(Defendant) Appeliant. HOY iAe VO Q 


Opinion filed Feb. 8, 1933 

WR. JUATICK wali DELIVERED THE OF IL RIOR OF TRE COURT. 

This is on eppesi from a judgment of the Municipal 
Court of Chicago for {1,025 and costs in faver of pisintiff in a 
suit brought te recover for services rendered by pieintiff as 
auditer of secountes. 

It is cinimed by plaintiff thet on fovember 19, 1928, 
Sn oral contract was entered inte between the parties hy the terme 
of which piaintiff wes to make an audit of the beoks of the defend- 
ant covering « period beginning Janucry 1, 1926, ani ending November 
19, 1926, and for suck other period aa might be arranged sy the 
perties, and that the charges for such services were to be at the 
rate of 125 per day for each secountant engoged in the work, 
together with the necessary axpenses in and about the work, and 
that such services vere rendered in accordance with the teras of 
the contract. 

in ite affidevit of merita, defendant sgrees substan- 
tially sa to the general terme of the alleged contract, exeept that 
4t ia etated thet the period involved was from January 1, 1928, te 
Hovember 19, 1928, and ne other; that the work waa to be done in 
& manner satisfactory to defendant, and that no payment was to be 
made until the audit wee completed; slee that the sudit has not 
been completed; that it wes not dome in = entisfactory aaner, ond 
that it is not indebted to plinintiff in any sum whatever, 
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From the record it sppeers that on November 19, 1928, 
@ meeting was had between one Yon forries, representing the plaintiff, 
and one Von “Winkler, representing the defendant. Von Serries testi 
fied that Yon Winkler desired mn investigstion te be made of the 
books of his comenny; that there was alee present st this meeting ene 
Ceyle, algo representing defendant; that et this meeting it was 
atsted by Yon sorries to You “inkier ond Doyle thet the eests of 
the desired serviees would be (25 per day for each agcountant 
furnished by phaintiff to do the work, nd thet Yon Horries waa told 
by Doyle to oroeeed with the audit. A letter fom plaintiff to 
defendant was offered in evidence se « part of Yon Berries’ testimony, 
as follows: 
"November 13, 10236. 
Kr, Walter Yon “inkler, resident, 
Winkler Chemical Xanufseturing Co., 
a2 Seat shingle Stes VhiGnge, iil. 
Dear Sir; 
Confirm @er conversation of this morning, it 
is our underetending thst we sre engaged te uske an 
investigation of your available secsounts snd records 
for » pericd beginning danuary 1, 1926 to date or such 
other period as may be arranged; also we are to render 
any such other aseounting service as aay be subsequently 
direeted by you. 
Gur remuneration for thia service is to be at the 
rote of ©25,00 per day, It is also understood that you 
are to pay such expenses as may benneceseary in verifying 
agecounts receivable ond payable ete, 


Thanking you for the engsgement given, we ascure 
you it shali receive our best attention, 


Yours truly, 
Gates Audit Coe, 
By E. ¥. Yon Gorries.* 
Thereafter on November 20, 1988, « further telk was 
had between the oarties, and as 2 result of such taik, on Sovember 
21, 1928, Yon Sorries sent the following letter: 
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"November 21, 13926. 
ur. Sdward ¥. Joyle and 
ur. Von “inkier, President, 
Von Winkler Laboratories, inc. 
a2 Geet Kineie Ct., Ghieage, iil, 
Dear Sirs: 

Confirming our converastion of thie morning, and 
supplementing our letter of the i#th instant to the Yon 
Winkler Ghemicel CVompany, it ie our understanding that 
we are — te moke an investigation of your availeble 
ACCOUNTS records for a pericd beginning January 1, 
19286 to date or such other seried a9 may be arranged 
also we are te remier any auch other seceunting service 
as may be subsequently directed by you. 

Our remuneration for thie service is to be at the 
rate of $35.00 per day for eath necountant. It ia slse 
understeod that you are te pay such expenses as _ be 
a in verifying secount receivable ond ssyable, 

Be 


Thanking you for ¢ngagenent given, we aseure you 
it shall receive our best attention. 


Yours truly, 
Gates Audit Company, 
Signed by &. F. Von Sorries,* 
The witness stated that he received no reply to the last letter, 

Gne Surris, =n auditor employed by pisintif?, testified 
thet the sudit of defendant's boeks and accounts began on sovember 
1%, 1926, ond finished about Jeceaber iSth of thet year. in con- 
nection with Berris' testimony, recerds of the work serformed by 
Plieintiff, the time consumed, «nd the eost of the work, were offered 
and reoeived in evidence, Aise - letter from pleintiff to 
defendant with « revert of the reeult of the audit. fsrieus wite 
nesses testified as to the number of howre thet were employed on 
the work. 

Walter T. Yon “inkler, a witness for the defendant, 
testified thet in his converertion with Von #orries on November 19, 
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1928, it was stated by Yon Sorries that he, You Berries, believed 
the work could be done by one accountant, ond thet the price would 
be $235 per day. This witness also testified that he 414 pot knew 
the number of houre plaintiff's representatives worked, 

Defendant's princiyal contentions in ite briefs are that 
more time was consumed in performing the work than wes neceasary; 
thet under the contract .i1 of the work wae te. be. done and completed 
in the office of defendsent, and that no tise for work done after 
December iOth, should be churged but these sre not the defenses sat 
out in the affidavit of aerite, nor are they supcorted by the 
testimony. It is contended by defenient that the orel instruction 
of the court wae erroneous, in that the instruction left it to the 
jury to construe the contract; 

“If you believe that the contract was that the sisaintiff 
was to be paid for thig work regerdiess of where he did it, 
then, it ig your duty to find a verdict for the pisintiff. 
If you believe the sontrect was that the plaintiff was to 
be @mly paid for the work that he did in defendant's 
laboratery, and net for any thet he did in hie office, if 
there was such agreenent entered into and you are convineed 
from the preponderance of the evidence that was it, then 
of course, the plnintiff can only recover in scoordance 
with the agreement that exists between the parties.* 
@yen though the instruction was bad, in view of the faet that it 
dees not sppear from the record that plaintiff was to de the work 
in any perticular place, it dees not make the civing of it reversible 
errore 

fhe jury beard the witnesses, and this court is of the 
opinion that the verdict was clearly within the range ef the testi- 
mony. Therefore, the judgment of the Municiosl Court will not be 
disturbed. 

JSUDGREST AFFINE, 


WILSON, Pod. AND AKBRL, J. CONCUN. 
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PROPLE OF THE TAYE OF ILLINOIS, ex rel. f 
OSCAR NELGOR se Auditer of Public ; 
Accounts of the State of Illincis, 





We 
PROGHESSTVYE STATE BANK, et ai, OLROULT Gcier 
Ue fendants» 


JULIUS KOTH and ANA ROTH, SOOK OOUNTY, 


intervening Petitioners, 


— r 
a 


£ O 0 
AQ ©4429 LF 





Ve 


OHICAGS TITLE & THUST GOMPAHY, as 
Receiver, ¢te. 


(Defendant) appellee, 


seta ) 


On Appeal of JULIUS ROTH, and JOsErR 
HOFPOTARTER, Executor of the hast Wild 
and Testement of Anne “oth, decensed, 


Opinion filed Feb. 8, 1933 

WH, JUSTICE HALL DELIVERED THE OFIRIOR OF THE Gove, 

This is an appeal from a decree of the Cireuit Court of 
Gook Sounty, denying the relief prayed for by petitioners, sppellanta, 
- get forth in the intervening petition filed by them im « proceeding 
brought by the Yeople of the State of [llinois, ex rel, Osear Nelsen, 
hauditor of Public Accounts, against the ?regresaive State Henk, 
insolvent, 

In thie petition, it is alleged that Julius foth and Anna 
Roth, his wife, were depositers in the Progressive State Sank in « 
joint savings account known as Juliue and Anna Seth; thet Julius foth 
was « director in this bank, and thet in Juiy, 1929, the oashier of 
the bank told Roth it wae necessary for the bank to iamedintely file 
its report with the Auditer of Public Ageounta, and thet in order te 
do so ® certain overdraft of 3,515.74 of om of the depositers hed 
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to be paid, se that such overdraft would not appear in the report; 
that in erder to remedy the situstion, Julius “oth, without the 
knowledge or consent of Anna Hoth, loaned anid bank on the Sth day 
ef July, 1929, the aum of 95,513.74, which was to be repaid by the 
bank to Julius and Anne “oth, petitioners in said petition, within 
& reasonable time thereafter, und that the Fregressive @tate genk 
wae still indebted te the said petitioners in the sum mentioned with 
interest from July Sth, 1929. The petition recites thet fSnnea Aoth 
died October 25th, i831, suggests her deeth, and prays thet Joseph 
Heffstadter, executer, be made party vetitioner, 

The prayer of the petition is thet an order be entered 
permitting the setition to stand as « claim sgainst the bank and, 
that an order be entered on the receiver of the benk te answer the 
petition. 

To this intervening petition, the reeeiver of the bank, 
the Ghiesge Title & Trust Company, (apveliee) filed ite answer 
alleging thet on July Sth, 1929, Julius “oth, one of the petitioners, 
withdrew from the joint secount referred to the sum of 93,512.74, 
and thet with this sum he purchesed from the bank « cashier's cheek 
for the amount of the withdrewsi, payable te Julius “oth; that the 
cheek was ¢ndoresed in blank by Julius “eth and Jseeb Guthman, and 
that the cheok was paid by the Progressive State Hank, eancelled 
and delivered to it, and that the cheek wae in the posession of 
the bank when it closed, and thus come into the possession of the 
receiver. it is further slieged in the enawer of the receiver that 
the records of the bank do not disclose shat usc was made of the 
preeeeda of the cheok, or that the bank teeame or is indebted te 
Roth. fhe answer denies thet eny such indebtedness exists. The 
account from which the money was drawn wae the joint account of 
Julius and Anna “oth, and under their agreement with the bank, 
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either of such persons were expowered to draw any or all of the 
sums in the sceount. 
duiiue Roth testified that em the dey en which the cheek 
was drawn, he hed « conversation with Gershon Guthman, President, 
and Fred Glock, YViee resident of the bank, in ehich “oth stated thet 
the esghier, tunch, had requested Roth te adwanee the gum of 
83,513.74 to take up the overdraft of Guthman, the President, ond 
Bloek, the Vice President, which vere being carried ss aesh, and 
that these wen agreed that if Seth would teke up these itema, the 
bank would reimburse him in the sext couple of monthe; that he 
thereupon <ithdrew from the joint ssvinge sccount of Julius snd 
Anna Roth the gum of $3,513.74 and received « cashier*s check in 
exehange, and that he endorged ond delivered thie latter cheek to 
the Assistant cashier. The check was afterwards delivered to and 
endorsed by Guthman and paid by the bank. The witness further 
stated that in a conversathon with these men, it waa stated te him 
that the items of overdraft mentioned and whieh were belng carried 
by the benk as cash items head to be paid so thet a repert of the 
bank's condition could ve made to the auditer of Public Accounts, 
He further stated that no evidence of the transaction in question 
wae asked for by him or given, These so-called overdraft items 
held by the bank es cech were mace up of worthless cheeks end 
other documents indicating the indebtedness of various efficers of 
the bank to the bank in the smount of the sheok given by Julius Hoth. 
It is the theory of the respondent, the receiver of the 
Progressive State Sank, that any alleged agreement by the Guthmans 
and Blecks that the amount so advanced would be paid, is not binding 
wpon the benk or ite receiver, Hoth was « director of the now 
insolvent bank. If everything he azys is true, it becomes apparent 
that he was 2 perty te the conspiracy to make «2 false statexent of 
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4 
the condition of the benk to the Auditer of Public Accounts. If the 
bank owea him the money, the tonk’s atatenent of the emount owed by 
At at the time the stetexuent was made wes necesseriiy false. it 
needa no Citation of suthority to show that he has no standing 
in 2 court of equity. If the court should order the claim te be 
allowed, it would be at the expense of the creditors of the benk, 
te whose deception «¢ to the oenk's condition he waa a perty. Anna 
Roth or her exeoutor cannot compiszin for the reason thet it is not 
disputed thet the account from «hich the seney was drawn was « 
joint account of Julius and 4nne Soth, and thet Julius ‘oth had 
the right to make the withdrawal. 

The deorse of the Gireuit Court ie affirmed. 

AFFIRMED, 


WILSOR, Ped. AND HEBEL, J. GORCUR, 
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GANADA CASING GOMPANY, a Corporation, 9° 
4 APPRAL PROM 
Appellee, 
¥. ) GEROUT? aoUpE 
UNIGH PRGOUGTS Coke ANY, o Corporation, 4 
. D eo, eR eam | y 


Opinion filed Feb. 8, 1933 

BA, AUSTICOS Ball, DULY TEE GING oF TS COURT, 

This is an appeal fren « fud@acnt of the Cireuit Court of 
Cook County in fever of plaintiff (appellee) fer the mm of 31,565.61, 
in a suit on « centract elieged to hove been mate between the parties, 
by the tavme of which 14 ia charged thot the gefendant agresa to ree 
surfsee the floor of plaintiff's plemt in the city of Chisago under 
certain guarsmntees ond oomditions, «nd thet defendent failed to pare 
form ite sontract as agreed, te the demace ef plaintiff in the 
amount of the jaigment. the sose was submitted te o Jizy, ana upon 
the verdict of the jury the juémwnt appented fron wie on tered. 

The evidence shews that plaimtif?, by k. §. MounteastLe, 
ite precident, signed « dogument dated July 20th, 1053, in which it 
is reoited that plaintiff purcimeed from the Unicon Products Company, 

- defendant, 10 barrels of “Fibroted ~ Lifekete Unierets, 781 7, and 
1 barrel of SoePibrated Lifekete Fil Go” for 9836.00 less 2 10% 
discount cf 062.80, making a met price of $745.60, Tho documa ¢ 
alse recites the following: “Above material to be applied on second 
floor of plait, Usethom, Melvin & Yeager, Inc., Gontractoyrs to Sure 
nish Leber, Gquipment, Cement and Send, woxik to start *** Friday, 
duguat SOth, 1986, for the oum of $900,00." Those statencnts are 
written or printed on an onter biemk furnished by deafemlant ond 
directed to it. This doownat ie slae siged: "Selegmats digie- 
ture - fT. G. Burma.” A photestetic copy of thic inetrammt is in 
the record, «mi other then the sienetures, 21] the worts end figares 
thereon are in bold type, partly printed «md partly typewritten, 
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g 
with the exception that in the lower portion thereof in wry small 
end indistinct type appears the following: 

"3 OHOLTIGCNS 


"Execution of he omer is contingent upon strikes, 
» S8¢identsa snd si) delays uneroidable or beyend our 
eontrol, ‘this order is piaged with the underetand-~ 
ing that it is net eubjeot te change or countermeand 
after shipment hae beam meade. Ho representations, 
agreements or promises of aalemaan, {not « tor in 
on the original of this order) whether ver’ 
writing skall be valid, exeept when acnfirmed 
writing by the bye ce « Saleemen 2heli make no "Nite 
lections without first showing written authority 
from the Coapmy. Gowiring capa: oe eager plage Hever 
teed. All cheeks payable to Union Products 
pemy, Vlevelomd, 6.” 


There woe else received in evidemoe a document typed om « 
letterhead of defendant company and signed by lL. c. Snpers, Chicago 
District Menager, os follows: 


a Mnemela and Representatives overyrhere 
finge THE Laboratories 

on al Baintenmnee UNIOn Peoopets Faetery md 
Prejuects for Overy GoMr WY Gemeral Offices 
Surface ond Purpose. Eetablished 1900 GLEVELANE, OHIO 

le Se Gupers Ghicage Gffice ond Warehouse 
Ghicage District Monager 427 ©. Yelle Street 

Fhone Superior 9066 July 20, 1928 


Pitre &% & agm. 
a a Geging Canpany, 
$35 3@2% 47th street, 
Ghieoge, Tllincis Attention: Mr. &.! Og Saga 
re Fam. lmrrey, Sect. & Trese. 
Gen tlomen: 


Re: Resurfacing vith Lifekete tnicrete, 
Second Fleer of your plant at 825 west 47th Street, 
Chicago, lllincis, appreximately 4206 3«. Ft, 


The Unien Praiucte emg Be whli gusrentea 
material against Grosking, Leaking «nd Gencral De~ 
terioration for a period of three y @. Should any 
of above conditions appear wi at porled, wo will 
furnish moterial “free of Ch: var, to recover surfece 
where game spponrs. 

Aigo labor T.G. burns 
It is witerstood Eesthom, Melvin & Yeager, 
wiil install this floor or contrastor as approved 
a7 the Union Products Company, installation will be 
pn Ponce by Er. 7. G. Burns, or a Representative of 
the Union Products Company. 


Yours very truly, 
URIG! PAOUOTS COMP ANY 


By: tue the G By 
GHICGAQO DISTRICT Mawsamk." 
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howl akeanotmeit, tel ol tat torts 
~enert & ,tont —— anh «if 


The defendant's theory of the ¢uae, ae expresaed in its 
brief, is thet the contract mas secepted by the plaintiff about 
jagast Oth, 1996; that the “latter of gusrentes" referred te in 
defendsnt's brief as hurcinbefore set forth, was exeauted on July 
26th, 1920; that any agreement contained therein became merged in- 
to the contract; thet L. ©. Gaperse hed no suthority te «ign this 
letter, ond that the words “alse laber’ were placed on the letter 
after it wis written without deferndunt's senetion. Sefendant 
taecitiy admite that if thie letter is to be considered as a part 
of the oaitrast, ginintiff's position is well teken. 

Thema G. Burma teetified on behalf of plaintiff that he 
Was os galeamen for the Union Preduots Compeny, defendant, ond that 
Capers was the District s.les Sepresentative of this sompeny; «lse 
that he, Surms, pluged the words “alee Leber” on the letter of July 
a6th, 1929, on duly 27th, 1928, end that the plaintiff refused te 
give the omier until swh vordis wers sdded to tho letter, 

Me Be Mountesatie, president of plaintiff company, testi- 
Tied that Burne, seleomem for defendant, showed him, Mamtocastie, 
the “letter of sucraites” referred to, and thet he would not cive 
Burns the order for the floor unless the words "and labor” were made 
a pert of mich dooumait; thet these words were sided on July 26th 
or 27th, 1826, «nd thet the ader was given two weks or ton deys 
Later. 

Burne, the seleamen for the defendant sempany, as o wite 
ness for plaintiff, testified thet he sclieited plaintiff for the 
Purpose of selling its product to sleintiff, ond thet he placed 
the words “alse lebor’ on the letter referred to cs the "letter of 
@arentee” at the solicitation of Hounteastle. 48 steted, defend- 
ant's defense is based wpon the olleged fect thet the contract be-« 
tween the parties was signed on sugust Sth, 1926, subsequent te the 
So-called “letter of guarumtee", ond that this letter is of no 
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avail because everything lending we to the exeewbion of the comtruet 
was mexged inte it. Ye fin’ nething in the record te support defeand- 
ant’a position except Mounteaatlets testimeny thet the onder was given 
10 days after July 26th or 87th, 1920. after the siging of the orig 
inal order, vorious negotiations were had between the partios, eppare 
ently resulting in the letter dated July 26th, 1928, signed by Capers, 
the distriet mmager, end thereefter at Mountoastle's recuest the ad- 
dition of the worls “also leer” were written on this document by 
Burns. 

There was offered snd received in evidence a contract of 
employment made between defendant company and Uapers, whe wrote the 
“letter of guermtooe", which defendent claims Linited Capere® outhor- 
ity. It is net show thet this contract ever ceme to the notice of 
Plaintiff, 

in view of the position taken by defendent, it is a sig- 
nificant fact that in the original abstract filed by it, the printed 
scopy of the letter written by Capers dows not show Capers" signature, 
nor the printing on this letterhead, “L. 5, Capers, Chigage District 
Menager,” nor the words “alse isber* as show by the docu t intro 
dused in evidence, ond thet appellee was compelled to fie on adai- 
tional abstract vith a photostatie copy of this letter show ng the 
things referred to. All the negotiations ond eorrespondence betwaon 
the parties were with Capers ond Burms. ‘There is no doubt as te 
Capers’ authority, end ag te Burns, the record shows that defendant 
attempted to complete or mke yrfect its werk, ino iuding labor, as 
the “letter of guarentee" agreed it would do, thus indienting that 
it omeidered itself bound by the agreement mode in this latter, The 
originel orier, the “letter of guarantees", end the conduet of the 
parties must be considered together in determining what the agreement 
of the parties wes. 
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Til. 840, the court enid: 


“While if is true, as argued br counsel 

fer appellee, that the decleratiommof si elinged 
agent sre of thauselvyes incaspetent te preve 
ageney, sheg ers admissible againct? the prineipel 
to show the extent of hie authority aa meh agent; 
awa ais ineludes olso witton statements by the 
agent eontoined on letters or letter-heate or re- 
ocipta. (8 Gorpus Juris, 999.) But it is also 
true that the fact of agomoy or the Ralurs ox ox~ 
tent of cuthority may be eoteblished by perel evi-~ 
dence. Circumetencial evidemee is ordimorily som 
petent to establish the fact or oxtent of sgeney. 

(2 Cormus Juris, 044.) In ange of doubt an to the 
extent of the agency ond the autaority of the sgent 
to bind the prineipsai, ‘reference moy be had to the 
situation of the perties end pre y, —— of the 
country on such subjects, the ects of parties themselves, 
and sny other sivoumstances heving « Legal “at rend 
throwing ight om this question.’ (21 Retsil. S82. ; 
There is no qtestion on this ree ebn a to the agency 
of Matthew h. Dee for the appellee,’ “The omly question 
in thet respect ie as to the extent of his agency, end 
under the authorities just cited the letter-heads used 
2 e's agent at the Springfield office were ad- 

nA evidence to chow the extent of euch aguney.” 


| We ave of the epinion thet the letter of July “Gth, i955, 
ingivuding the words “alsa lchor*, alleged te have been written thereon 
by Burns, become and was a pert of the contract between the portios, 
ond esteblished the osbligetion undertaken by defeniant. “n the 
question of domages, in view of the fast that the jury passed on he 
qaestion ond that their verdict is within the range of the testineny, 
thie court will not disturb such verdict. 

WILSON, Pode, 0 BBG, J, comotR. 
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WOICTEOR ANTONAK, an wee. i 
Gefendant in Error, ; 
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One Mrs. Majewski, doing business oF CHIdAGO. 
as ‘HITE STAR BALSRY, ee oe 
269 1.A. 649 


Pisintiff in Error. 
Opinion filed Feb. 8, 1933 


WR. FPREGIDING JUSTIOR 81L50K DELIVERED THE OPISION OF THE GouRT, 

Plaintiff filed hie statesent of claim in the Municipel 
Gourt of Ghiesge alleging thet there wae $69.70 due him as wages 
and thet he was entitied te 20 as reasonable attorney's fees; that 
a wage demand for paywent had been made and refused and asked jude- 
ment in the amount of 239.70. ‘Summons issued and served and a 
trial was bed before the court without « jury on February 16, 1932, 
resulting in « finding of the iseues in favor of the plaintiff and 
damages assessed at the sum of ©89.70 and judgment entered for 
this emount. tefendent made a motion for a new trial which was 
overruled. Defendant prayed an sppesl and wes granted leave to 
file a biil of exceptions within GO deys. ic bili of exceptions 
was filed. 4srch &, 1932, defendant made s written motion to vaente 
the judgment. ‘The grounds of the metion appear to have been based 
upon newly discovered evidence and the action was voreserved by a 
bill of exceptions which is included in the record filed in this 
court. 

It is Ansisted that the judgment is erroneous in that 
the trisi court should have made two separate findings, one for 
the amount of wages due and one for the sttorney’s feea taxed as 
cests, and further that the sct Ghap 13 P. 14, Oahill Nev. ftat., 
providing for attorneys feexn provides that such attorney's fees 
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are eollectible only ih actions brought before » justice of the 
peace, in the County Gourt and in the Oireuit Court and that no 
provision ia sade for the ascessment of attorney's fees as damages 
in the Municipel Court of Chicege. The ection, however, is one of 
the fourth elags and in such ceses the plecdings are not controlling 
but the ection is such as the evidence makes ite On ites face the 
judguent is reguler and every intendment sheuld be indwlged in 
favor of ite velidity. There being no bill of @xeeptions showing 
what took place at the trial, it my be that the judgment was for 
wages only and no provision made for attorney's fees. Woreaver, 
there is nothing in the record to chow that the question was 
preserved at the trial either by objection to the evidence, if any, 
as to attorney's fees, or as to their intlusion in the finding and 
judgment. Aeither ie there any objection te the judgment because 
of the inclusion of attorney's fees in the motion made to vacate 
the judgment. fhe proceeding on the trial not being preserved, 

the reguinrity of the judgment wili be presumed, fhe judgment of 
the Municipal Court of Ghiesge is affirmed. 


JUQGMENT APFIBRWED. 


HEBEL AND HALL, JJ. covouR, 
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Appellee. 


Opinion filed Feb. 8, 1933 


WH, PRESIDING JUCTIC® FILS delivered the orinion of 


the court. 


Complainant's bill of ocompleint alleges thet it is « 
eorporation end in the month of January, 1923, esployed the 
defencont te audit ite books for the year ending Secember 31, 1922; 
te make cuarterly adits of anid becke for the year 1923, and te 
design ond inetall » set of books te be need by the compleinant; 
that the complainant agreed to pay defendant for eaid services the 
sua of $78 for the audit for the year 1922; the swe of $1060 for 
the installation of said beoke an’ the further eum of $246 for 
auditing the books for the year 1923; that cureusnt te eald agreement . 
complainant delivered ite bocks te the defendant for the purpose ef 
making said audit, but that the defendant submitted whet purported 
to be an audit of *aid books, but that it *as inoorreot snd incom 
plete; that the complainant paid to the defendent the sum of $75 
and tendered the sum of $160 in full payment for services rendered, 

: but the defendent claimed an additional sum ond refused to surrender 
possersion of the beoks and records of the complainant. Complainant 
tenders the sum of $166 in open court end avers thet it ie ready 

and willing te do equity «nd prays that the defendant may be required 
te prove his claim, if omy, over end sbove the said sum of $160 snd 
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that he be directed to deliver to the complainant the said books 
and records. 
The anawer of the defendant admits the employment and 
the receipt of the money charged to have been paid, but denies 
that he furnished an inadequate snd incomplete eet of booke and 
gaye that there ie due him, the defendant, the sum of $875 and prays 
thet the complainant be ordered and directed to pay him the sum 
of S875 due for said services. 
The cause was heard in open court by the chancellor 
on evidence produced, sn¢ = decree entered in favor of the éefend= 
ant and against the complainant and finde: 
*that the Court has jurisdiction of the subject 
matter of this cause and the partiee hereto. 
fhe Court further finds that all the equities «re 
with the defendant, George ¥, Schwartz anc that the 
complainant is indebted to the said George W¥. chwart2, 
the defendant, in the sum of Bight Hundred Seventy-five 
Collars (3875,00)." 
The decree further provided that the defendant have execaticn for 
gaid amount together with the statutory interest thereon. 
The matter comes before this court on appeal based 
upon a praecipe record, consequently, every intendwent will 
be indulged in favor of the decree in so fer ae the testimony 
and the sleadings not included in the praecipe record are concerned, 
It is ingisted on behalf of the complainant: 
(a) het the decree should be supported by a certificate 
of evidence, or contain a finding of fact sufficient to sustsin 1%} 
and 
(bo) That affirmative relief cennot be granted under 
an anewer, 
The entire record not being before us, it will be presumed 
that a certificate of the evidence is on file and, consequently, 


part of the record of the cauge, 
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In the case of Day v. Davis, 2123 i11. 53, the court 
in ite opinion, says: 


"The proceeding being in chancery, the rule is that 
the deeree must be supsorted either by « ecertificeste of 
the oral evidence heard in the cnuse, er by recitele in 
the deeree of the facts found by the court to be eetabliched 
by the evidence, The decree doce not recite the facts 
established by the evidence, whether a certificate of 
such proof is on file, end consequently a part of the 
record of the cause, we oannot know, for the plaintiff 
in error has chosen not to bring the entire record before 
ue. We know from so auch of the record as we have, that 
the covrt heard oral testimony on the question whether it 
would be for the best intereste of those interested that 
the bid of the Aseets Realization GCompeny should be accepted, 
and thet the proofs thue heard operated to convince the mind 
of the chancellor that the bid should be approved and the 
property disposed of accordingly. The proof may, fer aught 
we know, bave been incorporated in « certificate of evidence, 
and if se, it composes a part of the record of the cauze, 
While itwas net the duty of the plaintiff in error to ses 
that the oral proof wee preeerved either by a certificate 
ef evidence or by = recital of findings in the decree, it 
wae his duty to bring before us e11 that is in the record 
on thet point before he can ask us to declare thet the 
chancellor erred in ordering thet the property showld be 
wold. If we had « complete reeord of the esuse before us 
ané it should not appear from it thet the oral evidence 
had been preserved, then, wnlese the decree contained 
recitesle of findings of fact sufficient to suetsin the 
relief granted, the p.aintiff in error might insist upon 
a reversel. In the absence of a complete record no pre@- 
sumption ef error ebtaine, but the premueptione are in 
fever of regular ené correct action on the part of the 
chancellor, 


To the same effect see Hetropolitan Trust & Sevings Bank v. Perry, 
194 T11. App. 277. 
The issues involved were simple end the question was 
whether or not the complainant was indebted to the defendant, 
The complainant offered to do equity in ite bili and prayed, 
“thet the defendant be required te prove his elsim, if any, over 
and above the sum of 160," ‘hie amounted to 2 preyer for 
am accounting. The court in ite decree found the ultimate 


fact, namely, that the complainant was indebted to the defend 


ant together with the amount of such indebtedness, It ie not 


necessary to eet out the evidence in a deeree, but only euch 
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ultimate facte ae are deducible from the evidence heard by the 
court. It appears from the deerse that the court heard evidence 
and found the ultimate fact to be that the complainant was indebted 
to the defendant. The Supreme Court in the case of Zoch v. Arnold, 
242 111.208, in ite opinion, said: 





"It ig not, however, necessary thet all the evidence 

by which the feete were proved should be eet forth 

in the record, If 4t eppears that the court, from 

the evidence before it, found the ultimate fects justify- 

ing the relief granted, it ie eufficient. The decree 

need not recite subsidiary cr evidentiary facte tending 

merely to sustain the ultimete conclusion of fact upon 

which the decree ie founded, A general finding of the 

fact is enough, snd it if not necessery to find minutely 

all the cirewusttences tending to sustain the general 

finding, for these circumstances are amtters of avidence 

only. Almost any statement of fact may be shown by a 

refined anslysie to depend upon an inference to be drawn 

from other facts and te reavire the appliestion of legal 

rules in making the deduction." 
To the same effect see Cenn, et al v. Hughes, 201 Til. App. 803. 

In regard to the proposition that affirmative relief 
cannot be granted under an enewer,- af a general rule this is 
correct, but in the esece at bar the complainant esked the court 
to find what, if anything, wae due defendant. This amounted te 
a prayef for on accomting. The defendant in his answer preyed 
that the complainant be directee to pay him the omount due. It 
is the rule that upon a bilioin equity for en accounting, the party 
againet whom the balenece is found, will be decreed to pay it and 
thet no croes-bill is necessary, Thomas v. Turner, 157 T11, 16; 
This court is not called upon to pase upen the weight 

of the evidence nor to consider it and, on the record ae it is 
before us, we find no error and therefore the deeree will be and 


is affirmed. 
PRORRE AFFIRMED, 


HEBEL AWD HALL, JJ, CONCUR, 
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MINNEAPOLIS LARABER FLOUR ae APPEAL FROM 
GOMPARY, 2 corporation, 
Appellee, ) MUNICIPAL court 
We 
De OF OHICAGO, 
—* 9691.4. @40° 
Appellant. #09 1.4. 049 


Opinion filed Feb, 8, 1933 

WH. JUSTICE HALL, DELIVERED THE OPINION OF TER couRT. 

Thie is en oppeal from a judgment of the Municipal 
Gourt of Chionge in fevor of plaintiff (appellee) in an setion 
brought against defendant te recover for «n alleged balance due for 
flour acid by pisintiff to defendant. The cause was submitted te 
a jury, which found for claintiff, upon which verdiet the judgzent 
wee entered. 

The plaintiff's claim is thet during the year 1930, it 
shioped flour to defendant uoon om open account, and thet the amount 
due te plaintiff on April 54th, 1930, was $1,787.15; that on 
September 2nd, 1950, 2 stated account was agreed to by the parties 
and that on thet date the sum of 9691.25 wae vsid on secount, lesving 
a balance due of 9895.9. 

Defendant cinias that mueh ef the flour shipped ves ef 
en inferior quality, and that pertions of it were net usable; that 
on feptember 4, i956, after « controversy with plaintiff's agent 
ever the quality of the flour, it was agreed between them thet an 
allownnce be sade to defendant on secount of the flour thst was not 
usable end for losa in labor and usteriele in connection therewith, 
and that pleintiff agreed to and did sacept the sum ef 2891.25, in 
full of sli claims; thet such payment was made by a check on which 
wae endorsed on the tack thereof "In full payment and satisfaction 
of sil Gleims and degands to deste". It is claimed by plaintiff 
thet this check was 2 paysent on aecount, and that the words *in 

















ee yond GAA © Oh > oeeee RomamAS Bi 20s AmwnEA 
4 a A pe isovoetoo z rr 
PROD Lac OorMme weLbeagh 


sIGANTRD TO ; no 
Be pes neti > | eK z 
ChO ALL eC oS. sync saa ageh 
SSeLl 8 «doi beLlit ao Laigo eve 
TRS SRE WO BOLGLsO BAT Ganev id oid BORTOUD or 
Lnqae hina edt to tombe, 8 mont Leouge as eb aldT 
Aeseo0 wt (voLleqan) téeasade te wovat th onnendo to tru00 
Tot enh somnind boyeiin na tod Tevaowe ot danbeoral tentege tdguoed 
of Detehndwa exe smnun oa stasdaoteb ot tkitadsdg e buoe suwolt 
travghut edt feibsov doidw mous eatatodg wet bawot dose eet 2 
sberstne nw 
ti COGS taey ot gaieub todd ok utato otitieanalg od 
fauous add tedt das «taveose meqe me soa teabaeked of wolt boge tia 
a0 ducts jd Pah Sy ane sOURL altar Lb’ a0 Wasadate ot ‘out 
potdcay wed WW of bnorge ann favooes bednts P 088 hak sdmetas 
nave ed Bawooss ne Show ane as .2688 to mae eas ovnb tos xe fede avs 
te ery Sevgide auol? edt to doum teat entade "Sasa 
tadtd eiddew fam stew #1 te asad erog ted? bas WWtiLewp soltstal on 
taege e'URidwtelc stiw yetevorstnos * tage O8RE of redmetqes io 
ie tedt aedt seewstod heerge ane tt etek? ad? to ‘thiowp att ties 








ten ese ad nye? ade Yo tamoos 4 snakes? eb of sha J sonewollia 


se pr 
ie ee eo 





do hewrods so Ltovnceo ia alesastan has nodes ut eeol wok bas ah , 
mi ,@2.£@68 to muse odd teeone bib bas et heorgs ‘viteataig tadd Mee 
 dotde a dnedo 2 QW wba ew Reowyag deme tant jemtale ite Yo Lit 
teitestaltes ban ¢eerysq iivt at teerait aend edt oo doow be 
Yiidaisiy YS boniein a2 th .Mersh of abmawab bas ante 
aI" xtiow sd? godt bas .inyeons ae aaomyen ¢ sew Xoode 


2 
full payment and satisfaction af si1 olaiwe and demands", apoearing 
on the back thereof, were not on the cheek chen vlaintiff received 
it, but were nliaced thereon after the sheek wae returned te 
defendant, sfter payment. 

Henry Serger, 3s son of the defendant, testified thet on 
September Gnd, 1936, Joe Fagen, 2 salesman for pinintiff, oalied 
upon the bergers and requested thew to gettle plaintiff's ¢loim, 
herger further testified that after diesuseing the saatter and after 
Fagen had called the claintiff company by telephone snd hed epeken 
with some one, Yagen then toid the witness that plaintiff would accept 
$391.25 in full settlement of plaintiff's claim; thet the witness 
then gove Fagen a check for 891.25 dated Ghicage, September 2, 1930, 
signed by I. Serger, the defendant, osyeble to siaintiff company; 
that the check «t the time of its issue hed endorsed on the reverse 
gide the words, “This check is given in full payment and satisfaction 
of ali Glaime and demands to date*, and that the cheok waa paid te 
the pleintiff company through the UGhie=go Clearing House september 
3, 19%). 

iseeo Serger, defendant, testified thet he was oresent at 
the interview between his son and the egent of the plaintiff; that 
he heard Fagen call up the office of slaintiff, and that after talking 
with "them", Fagen sgreed to settle for 9991.25, and thet he, jerger, 
then signed the cheek which was delivered te plaintiff. The giving 
of the check, as teetified te by Berger and hie son, and the agreement 
by Fagen, the agent of the plaintiff, to secent the cheek in full 
payment of pisintif?f's account, was corroborated by Louis faplen, a 
clerk for defendant, who teatified that Fagen said te Serger at the 
time he reoeived the check, "Give me 2 check for 5891.85, and that will 
straighten the biii yeu owe us in full". Fagen testified that the 
check for $891.25 eas paid te him on account, and thet defendant egreed 
to pay the balance and that no agreement was made to secept it in 
full payment. 
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Joseph Howarka, the office manager for pleintiff company, 
testified thet there was no endorsement on the back of the cheek 
when it wae received; that he stamped the endorsement of plisintiff 
on it and deposited it. Hand writing experts were offered by the 
respective carties, one for each, Ag usual, the testimeny of each 
of these witnesses suprorted the party retaining him. One teetified 
that the disputed endorsenent on the beck of the check in question 
waa placed there at the time the check was drawn, and the other 
thet the endorsewent wis vritten on the cheek some time letter, Of 
course, such teatimeny hee little evidentiary or prebative value. 

It aprears conclusively from the cleadings and from the 
evidence that there was = dispute between the certies prior to and 
on September 4, 1930, and thet after a further controversy betreen 
plaintiff's agent and the Sergers, a cheek was given which the 
Bergers claim was in fuli, ond which plaintiff elaius was on aecount,. 
Defendant insists that the tris} caurt erred in refusing te admit 
testimony «es to the condition of the flour soid by pisintiff te 
defendant. Sefore any testimony ess offered, defendant's coimsel 
stated to the court that "we expect to prove what occurred on Gentember 
2, 1930, and we have procf here to show how auch of the flour «ea 
returned and preof of the fiour which was destreyed because it could 
not be used." in the examination of defendant's son, Henry Serger, 
defendant's counsel aaked the following question: “The flour which 
you received orier te April ef 1930, and ineluding the last iete, 
will you teil the jury the condition of the flour and the grades of 
the flour ~ if it is neoesessry your Honer?* fo this question, counsel 
for defendant made the following objection, xhich the court suatained: 
"It is necessary, but i am going to object to this manner of proving 
it". Counsel for defeniant then stated to the court: "I want to 
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show the condition of the flour, aay I show what kind of fleur it 
wast" t@ whieh the court replied: *You are net going inte thet yet. 
when it beesmee coapetent you will get o chanee to show ite* No 
further offer of preof ac to the condition of the flour wae made. 

We find nothing in the record in the offering or 
refusing of testimony, or the giving or refusing of instructions, 
whieh amounts to revergible error. The jury hesyd the witnesses, 
weighed their testimony, and found for the plaintiff, The judgement 
ef the BKunie¢ipeal Court of Chienge is affirmed. 

APFEAMED. 


WIL@ON, FJ. AND HEBEL, J. dowCUR, 
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(Plaintiff) Appellant, 
MUNICIBAL COURT 


Ve 4 
WHITMAN & BARNES, INC., n oorporstion, )' = oF at 0aG0 4 
(Defendant) appellee. #09 1.4. 64 9 


Opinion filed Feb. 8, 1933 

MR. JUSTICE HALL DELIVERED THE OF [HIGH OF THE COURT, 

This ie an appeal from a judgment for costs entered 
against plaintiff in the Bunicipsal Court of Vhieage in 2 suit by 
plaintiff against defendant for certain rebates or commissions 
alleged to be due upon purchases of goods made by plaintiff fron 
defendant under an oral contract alleged to have been made between 
the parties. The cause was submitted to a jury which returned 2 
verdict for defendant, upon which verdict this judgment was entered. 

The questions here involved are whether or not the alleged 
contract for the payment of such rebates or commissiona was made, 
If asde, what wes contemplated by the parties, and whether thie 
oourt, after the jury heard the witnesses end psased upen these 
questions, will review the judgment, 

Fleaintiff is a wholessie hardware jobber and defendant 
® manufacturer, from whom pinintiff hsd been purchasing its wares. 
It is claimed by plaintiff that up te the year 1928, it had been 
receiving » five percent rebcte or discount on purchases made by it 
from defendant company, and that in the year 1928 an agreement waa 
entered into between the varties by the terma of which plaintiff 
would be allowad a ten pereent rebate for the year 1929 om all 
purcheses made, to be credited to plaintiff's account at the end of 
the year 1929. befendant denies that such an agreement was made, 
it is the contention of defendant that the agreement made between 
the parties was to thia effeot: ~- Defendant had certain custowers 


Learn ade rae 
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in what is termed by the varties, the Chicago Territery, te whom 

&t sold directly, which were or might be potential or peasible 
customers of plaintiff, and that the agreenent between the parties 
wes that on the basis of 211 seles end shipments by defendant to 
these customers, an additional five cercent rebete over end above 
the discount on sales made to vlaintiff would be given to sleintiff, 
It is defendant's sentention that ali auch shipments mode had 

been accounted for and upon this latter basie, and that plaintiff 
had been ailowed the agreed rebate, and had received credit therefor, 

He G ifborg, president of the plsintiff company, 
testified on behaif of plaintiff thet in Oeteber, 1938, Mw. J, 
Kearina, the then president ef defendant company, hed egreed thet 
defendant would silow plsintiff «# five percent discount on 411 
direct shipments (meaning shipments by defendant to other persons 
than plaintiff) and that this would amount to at least five vereeat 
of the totel saount of the purchases made by pleintiff. 

Frank &. Gray, a witness for plsintiff, testified that 
he mde « demond on Eexrins for an additional discount or rebate 
of five percent on all goods purchased by plaintiff, and wae told 
by Kearins thet defendant sould not allew plaintiff such sm extra 
discount, but would arvange for an extra sllowance of five percent 
on direct shipments to other custemers of defendant, which would 
equal an extra five percent on purchases unde by plaintiff. 

Theat aueh an agreement for an additional five percent 
on all purchases made by plaintiff from defendant whieh would 
amount to a discount of ten percent on ail purchases made by pisin- 
tiff, was denied by Kesrings, who testified thet the agreement was 
that the extra discounts were to be paid only on geods sectunliy 
shipved by defendant to customers in this Chisago territory. 

fhe controversy between the parties is over the question 
as to whether the extra discount or rebate was to be a full five 
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3 
peroent on sli goode purchased by plaintiff during the time 
mentioned, or on additionel five percent over the discount sr 
rebate being received by plaintiff besed on the amount of direct 
shipments made by defendant inte the Chiesge territery. Flsintiff 
wag given credit on the basis of five percent of the setual 
shipments by defendant inte this territery. m3 

The jury saw snd heard the witneeses, and the court's 
rulings seem to have been eminently feir. The weusl seusbbles 
between counsel were hed, but wo can find nothing in the reeord 
as to the conduct of counsel, or any other matter whieh would 
justify « reveresi. The judguent of the Hunicipal Sourt is 
affirmed. 

AF FIREEO. 


BILSON, P.J. AND HEGEL, J. SONCUR, 
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PICHARD BOWRAL, « minor, by <¢ 
ANTON BOWBAL, his father and / 
next friend, £ 






S, S 






Appellee, : : : 

APPRAL PROR BUREARTOR COURT 
Ts, 
oF GOK COUNTY. 


y, 6 Y TR ea 


ws 


JOHR POZNIAK, a minor, and 
BICHAKL JUASE, 


appellant. 


WR. JUSTICE O'COMNGR YELIVERY) THE OPINIOR OF THN COURT, 


Plaintiff, by his father and next friend, breugas BELG 
againet the defendants to recover damages for personal injuries. 
There was a jury trial and 4 verdict and Judgment in plaintiff's 
fever for 2900 and the Aefendante sppeal. 

fhe reesrd discleses that sbout 7230 c'eieeck in the even 
ing of June 14, 1930, plaintisr, a boy avout five years of age, 
wae either walking or running east on the south aidsvaik ov Veet 
40th place, Chiosage, and collided with a Ford truek sich was 
being @riven north in the alley by the defendant, John Posniak, 
stepson of the ether defendant, Mienael Jurake 

Plaintiff's theory wae, and the evidence offered in his 
behalf tended to ener, that he and ether children were pieying in 
West 406th place; that plaintlis was Walking east on the sldereik 
end whee he stepped inte the north and souts siley a Ferd truck 
driven by the defeudent Pezslak eame out of tae alley from the 
gouth and the left front fender atruss piaintify, throwing aim 
down, and the left bind wheei Tan over one ef plaintiryr's Teet; 
that the traek 4i¢ set step and the aorn wae net sounded as the 
truck ease out of the alley. 

On the other hand, the two devendants and angther man who 
wan riding im a truck driven by the defendant iuvek just vehind the 
trusk whieh struck plaintiff, ali teetitied that they saw plaine 


tiff before he reached the alley and that he ran east near the 
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gouth edge ef the sidewalk and inte the aias af the truck and fell 
down ,and that the truck stopped almost iamedinotely. If the jury 
found that the aceident oceurred aa testified to hy thesa three 
witneases thers would probably be ne liability; but taere Was a 
eonfiiect in the evidenees and the question war one or the jury. 

Upon « careful consideration of all the evidence we are unable te 
gay that the finding of the jury in fever of the plaintiff is 
egsinet the manifest welpht ef the evidence, In these sircumstances 
we vould rot be warranted in 4qaturbing the judgment om the grouné 
that thers was ne evidence to werrent the verdict ¢r that it wae 
against the manifest weight ef the evidenes. Slaintiff being bet 
five yeere of age Yes inespabie ef being negiigent. 


Ve Ue Be te Fe Ee SOs S18 Ill. 142. 
A further point ie made by the Aefendonts that the verdict 





easnet stand because thera was a count gharging willful and wanten 
negligeiee and other eounts gharging ordinary negligence, snd that 
there was no evidence of any willful or Wwanten sonduct. We have 
held voutrary to defendants! contention in Price vw. Bailey, %65 I11- 
App. 353. Rowever, the suention ig mes invelved in thie cage bee 
Gauss the count which it is claimad charged willful and wanton cane 
duct, Was withdrawn by phaintiff before the case want te the Jury. 
the defendanta further gontend thas the eourt erred in giv. 
ing ao inatruction, ot the request of plaintiff, by whieh the fary 
were told that if they believed from the evidasnes and wader the ine 
structions ef the court, that glaintiff had preven the allegations 
contained in one or more counts of the declaration ty 2% prepondere 
anee ef the evidence, ani if thay Surther believed from the evidence 
that plaintiff was injures through the negligence ef the defentants 
as charged in sugh sowit, their verdlet should be fer the plaintiff. 
it is argued thai this instruction directed © vyeréiet and that it 


Pas erroneous because several counts of the declaration 414 net 
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state a cause of action; that in one of the counts an ordinance 
ex the City of Chicage was set up apien required a person driving 
a motor vehicie, when maerging Prom an allay, to eound a horn and 
te stop beivre driving across the gidewslk; that taie erdisance ras 
fatreduced in evidence and afterward stricken cut by tae eourt en 
motion of counsel for tue defendants and the jury instructed to 
@ieregar4 it. And the argument seena te be that ginee the erdie- 
nance Was stricken out there vas Bo necessity fer sounding the 
hern er stopping the track pafore orceeing the eidewalk. We think 
this contention is unseund. fhe evidence te the effeet that de- 
fendant did wot sound the horn cr step the truck before coming out 
ef the sliey across the gidewalk might properly be aengidered by 
jhe jury im detemmining whether there was negligence on the part 
ef the defendanta in the absence of ony ordinance. 

The Judgment of tae Superier court ef Geck county is 
affirmed. 

ANVIL MKED, 


BeSurely, ©. J., and Ratenett, J., eancur, 
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(Plaintiff) Plaintiff in Error, 
JACOB GIOWITZ, ) OF CHIBaAGO. 
(Sefendant) Defendant in error. } 2 6 9 L othe G6 4 g* 
Opinion filed Febs, 8, 1933 

WA. PRESLOING JUSTICE BILAOH GRLIVENEO THE OF LHLON 
OF THE COURT. 

This ig a writ of exror to reverse e judgment for costs 
against the olaintiff entered by the Municipal Court of Chicage on 
a werdéet of = jury finding the issues against the plaintiff. YSlisain< 
tiff's setion is based upon an slieged sgreewent of the defendant 
to hold him, the pliaintif?, harwlese from any loss on aceount of 
the signing of s certain note by the plisintiff which wee ande cayable 
to and heid oy the GUqumunity State Genk. It is the contention of 
the defendant thot he did not savree to indemnify or hold herhleae 
the plaintiff, as charged, and that in faet the note in oueetion 
wae not subsequently paid by the pisintiff. 

From the facts it appears thet sometine in 13231, one 
Wechsler ese président and Jacob Gidwite ane the viee-president 
and enghier of the Community State Sank of Chiecsgeo; that the bank 
was intcreeted in promoting the saie of certain stock of the 
Groeesfeld & foe Company end hed disposed of £0 shares of the etoek 
to one (jreenwsld for the sum of 65,000 and had accepted his note 
with a oredit of €1,0°0 paid on the curchase,. 

Acoording to the testimony of Hisaman, the pisintiff, 
he had a talk with Yechaler and Gidwite snd was told about the 
desl and informed thet ss they were officers of the bank it was 
impossible for them to discmmt the note through their own sceount 
and asked his, the plaintiff, to enderse the nete; that they st«ted 
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3 
to him, Bissman, thet there wee coliasteral sgceinet the note and 
they would hoid hin, the pleintiff, hormiesa; that the stock 
referred to eas the ateck ef Urosefeld & Bee. 

Later one Phulmen beeswme pregident of the bank, sometime 
in 1321, and the ocleintiff was iaforsied by Ghulern thet the note 
wae Gue ond thet he would be required to sign anewnote, “Laintiff 
testified that Gidwits ens present «t this neeting and again agreed 
to hold him harwieges agsinst the new note in the event he would 
agres to make cut and gigm it. FPisintiff on Febrasry 1, 1922, mnde 
and executed the note in question for the eum of §6,078,91, which 
showed on its faee that it was seeured by collateral eensisting of 
$6 shares of Grosefelid 2 Yee stock No, 99, issued to J. Sreenesld. 

The testimony is vague end uncertain as te what becane 
of the old note sigved by Greenwald after the asking and exeoution 
of thie new note of February 1, 1982. fhe original etetement of 
@laim in this action was based upen the originnl note signed by 
Greenmeeld, together with an slieged renewal therecf. It ebarges 
that the plnintiff, at the special instenee and request ef the 
defendants Gidwite and Yeehsler, endersed a sote fer Greenrald for the 
sua of $4,000, at which time the defendants agreed te hold him, the 
plaintiff, hermiees. Thie originel statecent of cisim wes filed 
gouetime in June, 12927. Upon the trial of this osuse it was apearent 
thet the original note had been supplanted by the new note signed 
by Pisemsan and that the eriginal transection or agreement, if any, at 
which time the note of February 1, 1922, was made and executed, was 
supplented by the new transsotion. oraever, it ia apvarent that 
Yeohaler wis not sresent et the time this ney mote ess given, con- 
sequently, thie action filed as to kim, ring the trial, sometiae 
about the middie of 19%), the oourt permitted plaintiff to file an 
amended statexent of Glaim cetting up the new note based usen the 
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pilegation thet thia new note had been gueranteed by the defendant 
Gidwite. This, in fact, smounted to a new cause of aetien, but 
the question wes not reiged and the cause orooeeded, the affidevwit 
of defense of the defendant Gidwits being silowed to stand as the 
anewer to the new siatement of claig. 

From the chronological order of evente it would anstar 
that the setien upon which the pisintiLyyY sought to reeover was 
Goumenced nearly ten years after the oause of action acerued, It 
aopéers from the evidence that the giving of the serend note was 
at the instanes and rewuest of Shulman, the new preeident of the 
Community Wenk. fleintiff testified that Oidwite was sreaent and 
again agreed te hold the plaintiff? harmiese and thie was denied by 
the defencent. 

Great etreae is laid uson the feet thet the trial court 
geked mumeroug questions in regard te the trangaction and thereby 
tended to prejudice the jury, but the faet is thet the matter was se 
involved that it beoume neveuesry for the court to sek the questions 
which were pertinent, in order te ascertain the feots. 

- Hovember 4, 1921, Siaswan flle@ suit in the Circuit 
Gourt, 23 owner cof the Greenesld note, and obtuined 2 judguent by 
gonfession against the saker Joseoh Greemmaid. At this time he 
wae represented by « firm of lawyers ef whee Shulaen, president of 
the bank, wes a member, This judgment wee set sside on the motion 
of the defendant Greenwald on the cround thet Sissmen wae not an 
innecent holder, but «= carty to a fraud in secking to ¢stablish 
lisbility sgeinst the defendant. In November 1921 the judgment wae 
vacated. In July 1925, the Coamunity “tate Sank brought suit ageinet 
Rissman on the note of February 1, 1922 end obtained a judguent in 
full and for costa. There is nothing in the reeerd to indiosste thet 
Rissman notified either Gidwits or eohsler that he would bold them 
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responsible for any judgment obtained by the bank, altheugh it does 
apbear in the record thet Gidwite testified as 2 witness in the 
TAUSHe 

Ypen the trial of the ection now before us Shulmen pro- 
adueed certain doousents, being fxhibite Hes. 1 to 7, consisting of 
certain comaunigaticns shgned by Gidwite directing the oank te held 
as Solisteral for J. le ieamen 50 shores of Groasfeld &£ fee stook 
and « further communication directing the substitution of certain 
other shares of stock in lieu of the Greasfeld 4 fee Company's 
ateck. The only ¢xpianation by Shulman exe that he found these 
doounents among the files of the oonk, but that he, Shulman had 
no inforaantion as to whet they perteined other than shown on the feoe 
of the documents. Upon cbjection of the defendant, the court refused 
te admit these documents in evidence, This setion of the court ic 
Glaimed to be reversible error. issman testified that cidwits had 
atated that the Grossefeid 4 Roe Company's stock was up to pretect 
the original note ond the defendant sige stated that the dressfeld 
& Roe Company's stock was up as eollisteral and thet it belonged 
to hime Gidwite further stated that he wae the owner of the steoek 
of the Osborne O11 Company end that he placed the 56 shorea of 
the Genersl faint ¢ Varnish Comvany stoek referred to in the doou- 
ments as collateral for the note in lieu of the Grossfeld 4 aoe 
stook which he hed taken down; that this was done with the concent 
and knowledge of the bank. This question not being disputed, but 
admitted by the defendant, the refugal of the tris] court to admit 
the docuwents in evidence was harmless error as it could have added 
nothing te the teetimeny of the defendant and that of the plaintiff, 

Objection was made to the action ef the court in 


admitting in evidence certain doousente of the bank in which the 
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plaintiff kept bis account, showing that on the dep upon whieh 
pinsintiff satiefied the jujgwent sgninet him in the Swnieipal 

Court on the note involved here, he bad desosited the exeeat amount 
neceseery to astisfy the judgwent. ne of the theeries of the 
defense wee thet the judgement eos net in feet oild by the plaintiff 
Siesman, but by the Community Gonk or somebody on ite behalf in 
order to cogquire = right of sotion sgsinet the defendant in the 
proceeding now before ua. it apoeared from the recorde of the bank 
that it hed received teo notes toteling ©6,441.28, executed by a 

Mr. Geltner and a wr. Yrine «nd oredited to the Hiseman xecount. 
These nctes de not aporar ta have been peid. it is contended they 
never were intended to be pnid. Thet plaintiff, therefore, never 
had = balanee aufficient to cover hia cheek given in satisfaction 
of the judguent. fhe pinintifi's recollection 2s to how the note 
in gult wee paid wae uncertein and vague. The defendant ess entitled 
te introduce evidence in aucpert of his theory of the defense thet 
the note in fect had not been paid, and the evidence cbtcined in the 
recerds of the benk eas competent for that ourpose. 

The question waa one of faet for the jury. The dewand 
wees old and the evidence necessary to eatabliigh an uniertaking on 
the part of the defendant te hold the plaintiff harmless wae net 
ef such « character se the iew requires. The burden was upon the 
plaintiff te eatablish the fret and the cuestion wea properly 
submitted to the jury. 

ve g@¢ no reason for disturbing the judgment ef the 
wunicizeal Ceurt end for that reason the judgetnt is affirmed. 


SUYAMERE 2PPL REED, 


WEBEL AWD HALL, JJ. OuCES, 
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Opinion filed Feb, 8, 1933 
WA. PRESIDING JUSTICN WILSON DELIVSAED THE GFIKION OF THE OoUeT. 

PLeintiff brought his action in the Sunicipeal Court 
to recover for damages suntuined to hia sutemobile by reason of 
the negligence of the defendant. 

From the fsets it eppeere thet plaintiff's sutemobile 
wae perked in front ef his home at 5742 South Loomis boulevard. 
The defendant was driving an automobile north on Leomis boulevard 
end atruck the ear of the plsintiff. There ie evidence that the 
defendant at the time was intoxiested and from the facts there 
is smple evidence to sustain the finding of the trial judge and 
the judgment entered on the finding in favor of the plnintiff for 
the eum of 6313.00. 

Upon the trial the piaintif? intreduced in evidence 
the testimony of the aan who made the repoire, together with the 
repair bill which had been paid by the plisintiff. The repairman 
testified that the xerk done was neeessary and thet the charges 
were fsir, reasonsble and customary. There ie no evidence 
in contradiction as to the amount of the damages. Under the 
rulings of this court the introduction of the testimeny of the 
repairaen, together with the bili and the pxyment of the same, 


was sufficient. Moyer v. ADBe 
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308. The decision in frobsgeo ve Urane Company, 828 Tlle Ape 
287, relied usen by the defendant, is ne lenger the rule. 
For the ressens stated in this opinion the judgaent 
ef the funicisal Court is sffirmed, 
JURIRERT ARYTRWED. 
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HEBEL AWD HALL, dd. COHCUR. 


ote ne PS Oe oe aie ae ae peta 6 lic ae ene brane ad 





ov La ORR 
| sikets 4he Chgnel am, 08 pre enpeinroyeendrnt 
daomphut 948 soinine wide uk Detate pnonsen ott set i ea 








Mohd 

















Beh as 


Hah MN tee Ni 


fits ab 


eae ee “0 x siren tne 














¥ PO i a aan SF 1 La 3 oP sea 


eR Ma ae er ne Ce Aine os Mm ir cL Me age Lr Bo woe 


yantet tet Si Benue aes pad te wee 


Pa a) act 





ta. , ek dg. OT eRe MB weds’ emg. ee 

ait : BY Fe ED) Gh BRON ete - See ae id hers biuiie ean? “8 or 
oaths oe ; Rr ae Wait Bing i ta 
ay ra ORE RS Dea | } wi h es ace a rages 











Si cA RN a i CAR SSP pe cat 
TR ORR COE ce) | ARG 





ne a te ae ot 


Se pel: ae Sade fe ie a wih mar oh 





eT ae 





we RR Rakics  aaatigh gaa aie. dad int todo ede tleget ni 


pebs He Rem he Shas Nite Fy 







hse Baki ag Grinbred wets “8 mt + nt i 





hes ) 


me RE a ea Sa ail shad ae 


Potton Mieke Res AAS aie fie haw’ fas wa ere soeteaet 


Re nile 









36035 





JOHN WOLD, re ) 
fe: FROM 
Plaintiff - Appeéliee, .~ d 
ve SUPERIOR COURT | 
JAMES SLAGEL and POILIP LARAMIE, ' 
Go-purtners, doing business as COOK SOURTY. . 
DIATE BIGH-OGHAQE LADRDRY, and ) 


JACK LEITER, 269 I.A. 648' 
Defendants - Appeliants. 
Opinion filed Feb. 8, 1933 
WR. PRESIDING JUSTICR SILSON DELIYVESED THE OPINION OF THE COURT. 

Plaintiff, John “eld, recovered a judgment in the 
Superior YJourt ageinst the defendants, Jjamea Slagel and Philip 
Loramie, co-partners, doing business as Dixie High-Grade isundry, and 
daek Leiter, an individual, fer injuries sustained by reason of an 
accident «at the gerner of OSrd etreet end *entworth avenue, tro 
intersecting streets in the city ef Chierage. The deslaration censiste 
ed of eight counts and the rd, 4th, 6th and 7th of these counts 
were withdreen on motion of plhainkiff. 

fhe first count oharged that the pleintiff, while in 
the exercise of ordinary care fer his own safety, ond while traveling 
along 2 ceTtain highway in the city of Chiesago, known as 55rd street, 
wag struck by a Gertsin sautemobile opersted by the defendent Leiter, 
who, st the time, was ¢mpicyed by Slagel and Laramie doing business 
as Dixie High-Grade Laundry; charges that this automobile was 
operated in a cartless and negligent manner ond by reasen thereof 
plaintiff wos etruek and injured. 

The second count charges negligence in that the defend- 
amts failed to give any werning of the apvrosch of the truck. 

fhe fifth count charges excessive speed, contrary to 
the statute. 

The eighth count charges willful and wanton negligence. 

From the facts it appears that the plaintiff had 
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reached the southwest corner of fentworth and Sard street sbout 

6330 o'clock in the morning; that it wes derk and foggy; thet ss he 
reached the corner he saw « street car atanding at the southeast 
corner heeded north; that he intended te take the car end aeterned 
out on ‘entworth avenue for the purpose of crossing ever te voard 
the car; thet his eyesight ond hearing were cood; that as he started 
forward he saw a truck about 2 half bleck or possibly 200 feet away 
moving toward the south; thet efter he saw the truck he continued 
teovard the strest oar and wes within twe or three steps of the 
street car tracks when he was struck by the truck. ‘everel ritnesses 
testified that the truck was going act less than 35 miles an hour 
and thet it ram & considerable distance vast the plaintiff efter 

the secident. 

Leiter, one of the defendents ond driver of the truck, 
testified that se he approsehed S3rd atreet from the north he slowed 
down to about 5 miles oan hour and that prior to thet time he hed not 
been driving faster than 15 or 20 miles an hour; thst as he came to 
the corner he noticed « man running toward ‘entworth svenue and as 
the truck orceseded acrosa the interseetion st # rate of speed of 
about & to if miles en hour he blew his horn; that when he saw the 
man oresaing ahead of him he sterted to swing bis truek te the east 
to avoid striking bis. 

Upon the trial a special interrogatory was handed to 
the jury covering the question of wiliful and wenton negligence and 
this interrogatory wnzs answered in the affirmative. 

A mumber of reasons are advaneed sy counsel for defendants 
as to why the judgment should be reversed, Among these it is insisted 
that the judgsent is 2 joint judguent and that the liability of 
Glagei and Laramie arizes out of the réeistionship existing bet»een 
them and the defendant seiter. In other words, where the lisbility 


of the aaster is dependent upon the negkigence of its servant or agent, 
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the master is liable only because of the rule of respondeat superior, 
Gonsiderable confusion existed in this state aa to the right te 
recever ageinst the aaster and servant in » joint action where 

the lisbility of the muster is predicated upon the rule of respondest 
superior. The Suprese court of this state, however, in the ease of 
Skain_v. Lehon, 343 lil. G02, (not cited by counsel) has settled 

this question and has adopted the rule thet « joint action my be 
maintained against the waster and his servent where the aaster's 
liabiiity is founded on the deotrine of respondest superior. 

A more serious objection, however, ia te the giving of 
instructions ¢ and 3. Instruction number 2 told the jury that if 
the accident hapvened “at a paint where persons were liable and 
vont to be, and the driver of defendants' autemobile at the time 
and place in question hod knowledge of that faet, * * ** and failed 
to exercise erdinary esre, then you should find the defendant 
guilty. There is in the record certsin testimony to the effect 
thet there wos 2 vacant lot on the corner and « etore on 2 25 foot 
let near the corner, but there is ilttle, if any, direct evidence 
ag te the character of the neighborhood and shether people were 
liable to congregate at that particular point. elther ise there 
any evidence that at the time, 6:30 O'eleek in the morning of 
December 15th, there were such ea mamber of persons es would justify 
the giving of this instruction. 

instruction number 32 has been repeatedly condemned and 
held to be reversible error. This instruction was, in the language 
of the statute, known as the Motor Yehicie Act. By thie instruction 
the jury was told that if the motor vehicle woes opersted slong sny 
public highwey in the state where it passed through a eclesely built 
up business portion of any insorporsted village or town st a rate 
ef speed in excess of 16 miles an hour, or in any residential sortion 
of any inceorpersted city, town or village in exeeas of 15 miles an 


& 
soaneuye geebovess to ive oft to eeveoed Ylno ehddael of todpaw Bde 
od tituét O8¢ OF ow @fnd8 aidt mi doveina notactude eldaxebiadey 
eredw aeiges gudot a al taevites bad toda Of? Penlege seynoes 
nehwGgenr 26 elu od? aoqu heteotberq af retamm ott to Yilicelt wide 
te eaee odd at ,revewrod yetate eidy to duoc suexqué eff .xebeede 
helstee ved (Lownitoo yo betes fom) (808 sti bee poddt we egedy 
od Yau coltee whol + tat eur oft bedcobs ner Sas nodteady Shae 
acute: off atedw taevese ott how tedmae odd dantege Bendetudam 
gaigsqye tavhaguret te eatrtech adé no behnvot ph agrevern 

te gaivty eft of wk provowed .woltoetde avodtee ore A 0” 

ti teds veut ede bho & <odwun ae fvouttent 18 hae © emo 

‘ben eidsrl evey ancetsy avedy fatoc «¢ da” Benecqad inedioee ‘ae 
suig aft te elkdometue ‘etasknetes ty stovich edt bu (oe oF die 
better tan * * * toot godt Yo ogtelead bed nodtesuy at eens fas 
taabusteb ots Swkt Bivedte woy weds oreo Yxanthte oakeh ax8 oF 
eeotto emt Of wiomlteet alstred brooes ‘tt mh ef oxodt “Syhiiting 
‘$007 BE a to Stove @ Kad Teknod ody mo dol’ Hokoav 8 now Srods ‘alle 
somablve door {yaw th .elvedd at ersdd tud xemtoo odd eda Fol 
avow efqosq tedterdy hed Boowroddylen o4¢ Yo xsdubrddo ont of Be 
evedt wf Teds let tte, vaiuetivag ted? go eteyeryaon of sides 
to Raltrom of sf dooiete 08:9 yomid ais de Hust wousbive ie 

eee bivew ge eneexeq to tedmaa « dows ors oxeds HeBL adiare 











saoltow@ent alt ‘Ye artrty ‘ede 


“ ratte tis ® 
9 


bus Seawmdeon ybeteoyes mead ead & teduun nolvouttaat ~ 
oneugent ont at (enw noktourtich eid? Lxexre ‘eidterever oa ot blew 
pottiertent afdé y@ tet eleldey vovow od¥ an awonk ‘etutete ont te 
eins gnele beteroqe tee etotitov toedm otf 41 Had bios dew tauh’ old 
fling ylbeolo 2 dguort? baebaq sf oxtde Bdhte oft nb yawtgld o£ldua 
Siero te meet to Ogalliy eteroqtount yaa to moitor maproned ww 
oitroq Ewttawttese yaw ai to sawed me calle OC tO Beedte 
ue enile Gf to exeewe af ogatity so weed yybie beteroazoen 









4 

hour, thst auch rates af speed chould be deemed prime faeie evidence 
that the person opercting such motor vehicle wag running at a rate 
of speed grester than was reasensbie and proper. 

there wes a conflict in the teatimeny between the 
witnesses fcr the plaintiff and defendants sas to the rate of speed 
a% which the truck wee running. The rule as to vhet constitutes 
prime fscie evidence xs found in this state is 2. ruie ef law for 
the guidanee of the court 2nd not a rule of evidence for the jury. 
fhe giving of this identical instruction was held revergibie error 
in the case of Stanetieig v. food, 831 Ill. Apr. 586. To the same 
effect see Ridéie v. Hanssger, 254 111. App. 68; Stamegs v. Kagkoy, 
250 lll. Avs. 364; Bernhort vy. Goin, 226 11]. App. S91. In the case 
Last cited the eourt in its opinion, said: 

“In this onse wa san see how the question sf apeed might 
h@ve been one of compelling force with the jury and vith the 
reesrad in the condition it is, containing wilful and wanton 
gounta in the declaration, wé¢ believe it wee necessary to have 
the jury atourntely Inetructed «nd thet the errere cre 
sufficient for a reversal of the case." 

The inetruction which was given in the case just cited 
was in the iasnguage of the statute in regard to the speed of the 
automobile and directly in point. 

& number of other cusestions involving the admissibility 
of evidence are raised, but it is unnecessary to consider them in 
view of the error in the trial caused by the giving of instructions 
2 and 3 on behalf of the plaintiff. 

For the reasons st-ted in this opinion the judgnent of 
the Superior Court is veversed and the cause reusnded.for a new 
trial. 

JUDGMENT AE VERSED ARD CAUSE REMANDED. 


HEBLE ABD HALL, JJ. GONCUN, 
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THOMAS 2, POWERS, Adminietrater of ) / mrgfimon ot 
Estate of BARIN POVERS, Deecaned, if @ : ; 
Appellee, y he jos 
APP#AL FROM GLACULY GoURT 
v%. ; 
: | 7 OF GOK ecuNTY, 
CHICAGO GITY RAILYAY GOMPARY et al., | 
Appeliants. } aL O he oy 


WR, JUSPLICR MATCHEST DELIVERED TAR OPINION GY TMM GoURT, 


this case Wes berere thie court om a former appeal (880 Tin. 
Age. 648), where a jucgment entered in faver of def s4aontes an a 
verdict of a jury as instructed by the court was reversed ant the 
eause renanded for trial. 

The sole question there sensidered tae whether there was 
evidenee from which the jury could reagonabiy have found that olsain- 
tiff's intestate was in the exeroles of due eure at the time she 
received the injurise from wiieh ene died, Thies court held that 
there vas much evidence. Upon the se¢onmd trial the fury has ra«- 
turned a vardict in faver of plaintiff and aseeseed the damages at 
$6,000, upon which the court, overruling metione for a new trial 
and in erreat entered Judgment, 

the evidence shewe that plaintiff's intestate died as the 
result of injuries whieh she sustained about seven o'oleck oa the 
evening of January 10, 1927, at er near the intersection of Ashland 
avenue ana Sth street, Chicago. The deceased was 23 years of age, 
worked at a downtown store and at the time of the agsident which 
reaulted in her death was on her way to the some of hor father witha 
whom vhe lived, 

Ashland’ avenue rune north wd sauth; 65th street, sast and 
wast, and 68th street ie ot the place in question 40 feet wide. 
fwe tracke of the defendant railways ron parallel to each other in 


Ashilend avenue; seuthbound care ram over the weet track and north 
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pound care over the sast track. 

the gtrecte at thie particular time were wet with a Littie 
snow. The northeast corner of the intersection vas vacant. ‘the 
firet bullding nerth of the intersection and om the engi side of 
Ashland avenue wae an undertissing perier located 150 feat nerth of 
the north orestwalk. On the northweet cerner of the interseetion 
Was on cil station, 

On her homeward journey the deoeased apparently alighted 
from « southbound car, whether fro the front er rear dose net ap- 
pear from the evidenee, sinee ag *itnese saw ner slight. She 
started te walk in an easterly direction toward her home; vhether 
practically on the north eresswaik of 64th street or some distanee 
north of it im ene of the matters in dispute, As she moved enst 
amd while en the east traek *he¢ was viruek by «a nerthbeund car and 
her body carried by it te « point opposite the undertaking extab- 
lishment. 

The gape went to the jury ander a gingle count weieh charged 
genera, negiigenee of defendants la the operation and control of the 
street gar, There wae a wilful and wanton eount which was instructed 
out si the gage at tee elese of ihe avidenee for plaintisy, 

There was evidenae froe waiel the jury might have reasonably 
found that the nerthbound car was preceeding seross the intersection 
at a epeed from 25 te SO wiles an hour, and there was aleo evidenee 
from whieh the jury might reasonably Save found that the motorman 
eperating defendentea' car was net om the Lookeut as he sheuld have 
been while ervesing thia intersection. 

The evidence of the motorman, hewever, was to the effeet thet 
the deceased came upon the northbound track auddenly and from behind 
& large truck which was then maving southward across the intersee- 
tien and weich prevented him Prox seeing her in time to step his 


ear and prevent tee accident. @ estimated the speed of ‘his sar 
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te be ten to twelve miles on hour, lie evidence in this respect 
is corroborated by two wlineeses whe say that they were riding on 
the front platform on southbound car north of the intersection. 
They tay that tws street cars preseded thes and that these care 
were followed by the truck. These witmesgen alse say that the ace 
cident oecurred from 90 te 10% Fest north of the netth curb of 
65th atrect. 

On the ether hand, Sekeag, « witness fer sinintiff, she at 
the time ef the accident was standing on the sortheaet «corner of 
65th street and Achland avenue, says that the deceuged came fram 
behind «4 ear that was coimg scuth; that she turned her head both 
north ant south and then proceeded to cross the street; that when 
lke firat saw her he would judge that she was ten feet fron the 
oresewalk of GHth street and was walking in a northearterly direece- 
tion. Ne gays thei then he flret saw the deceased the northbound 
ear was 125 feet soute ef 65th street; that he kad werked for the 
street railway company ae a moterwan and judged the speed of the 
meorthbeund ear to be 26 miles an hour, We sayn that the deceased 
4i¢@ not exactly run but that she was in a hurty; that from the 
time he first eaw her until she was struek ane travelled 10 or 12 
feet. 

Oliver, another witness for plaintiff, saye that a% the 
time ef the aceident he was driving west on 65th street; thet a 
street car wae coming south and he waited until that car rent by; 
that it stooped to let eff some passengers; that there were two 
ears coming from the south going north on Ashland avenue; thet he 
saw the deceased in the middle of the etreet; that she got te 
abeut the center ef the last ear track when she was struck by a 
northbeund Ashland avenue car and dragged about 76 or 100 feet 


before the caY stopped. fe «etimates the speed of the car to be 


25 miles an hour. He says that when he first say deceased the 
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nerthbeound ear Was seuth oj the gout intersection and that when 
the sar atruck her ii was travelling at about the same rate of 
epeed az when Le first saw 14, 

Sefeuiants seke mace of the fast toat one of pialatisf's 
withesses wag on the former irial testified tuat deseased was 
Walking on tHe GFousvalzx, ugon thia trial waid that she was ten 
Leet merth ef it, and they any that ginee the anterman smd the 
Englands, the passengers on a southbound car, testified that she 
was far nerti of the eroeswalk the prevenderance of the evidence 
4a to the effeet that she was not on the cresewalk but north of 
it. They therefore argae that she was negiigent im that she 444 
not use reasonable care in eroseing the track just prier te the 
accident dut allewed herself to get into # goaeitien ef danger and 
peril. ‘they cite a number of vases such a8 Eoberts v. Chisagze 
Gity By. Ce., 262 Til, 226; Hooge ; : 





whigh lay down the rule that it may be negligence suck as will ber 
&@ recovery for = person tse get into a daugercus position from which 
he is unable to extricate himself, 

Om the former acpeal this court held tiat there vas a 
question fer the jury as to the exercise of due care on the part 
et the deceased. We are bound by that helding. Newever, there 
remains in thie case for our sonsideratieon the cueetion which 4ia 
not arise on the former erppeal, namely, of whether a verdict Ter 
plaintiff on thet iseue ia against the manifest weight ef the evie 
dence, Of course, no two cuses of this sort are just alike, snd 
an exwaination of the autherities will 4ieelowe many ¢ireumstances 
by which such cases may be dietinguished. 


The testimony of the Gnglands seems quite improbable. The 


conductor upon ereess~-examination alewst admitted that he was not 
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levking carefully ahead of bim, and the testimony of plaintiff's 
witneéases genre to ue the more reliable beenuse they had @ better 
eppertunity to observe and ene @f them apecial experieace in esti« 
meting distapeee ant eperd, 

Iv the jury wae of the epinion that the deceased at the 
time ahe reecived ner injury was on ot vithin « vow Peet of the 
eresevalik, we think we cannot, welghing the evidenee, say that the 
verdict io against ite clear preponterence. Ye do net, under 11 
the cireunetanees, regard the question ef whether deceased was 
precisely upon thie cresewelk ae «ef centroiling importance, it is 
tree thet pedestriens for sbvicus ressoha ghould usually use the 
Grosswalk in mneoving cver ap intersection, but there may be clreume 
Stances whieh would exeuse such cemduet. tale wae not, ao Tar as 
the evidence showe, « ¢rowded ihorosughiare such se appeared in the 
Roberta conte, where the olaintiff underteck te ercess Clark street 
near Yonroe in the heart of the eity. 

it is suggested that ander the cireumstanses such as ape 
peared Gere, if the feseased had leaked she would Lave geen the 
northbound ear aporeagihing, snd tae faulliar rule teat a eourt will 
mot permit one ta eay that he decked and did mot eee waen It is 
apparent from all the evidence that if he had looked he would have 
agen ip inveked, The testimony of the deceased is wet Kera, The 
evidence justifies the inference that sxe leoked aud taat ene saw. 
It further justifies the inference that she nad resaeon to believe 
that ehe could eafely orese the track before the arrival of tha 
nerthbound oar. If ese was walking a few feet north of the cross. 
walk she had more reagon te think ao. ‘The real question for the 
Aetercination ef the Jury was wiether the deuessed,in the exercise 
of reaegonable care at the moment ehe reached the rall of the northe 


bound track, could veasenatiy think sake could eres# without putting 


hereeif in « position of peril. Loftus v. Chicago Halilvays oe, 
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293 Th1. 475, “# ara not unaware that upon theese Lesues of nege 
Aigenoe on the part of defendants and sontribatory negligenee of 

the part of plaintiff's litestate, the questions of fact were 

Gloag, but they were for the jury, and as the jury hae asétled them, 
this court will not under eirquistancea suck a8 appear Hore, eubsati« 
tute ite judgment for theirs, 

im @ Gage so cleee upon the facts, hewever, defendants were 
entitied te have the fury earefally and accurately inotrusted aa te 
Sitti al tO EEE » 
S10 Iki, 446; 


the law applicable, 
203 112. 198; 
Lavender v, Chicago City By, Go., 206 111. 284. 

Complaint ie made 6f the fourth inztruction given at the re 






gu@at of pleintiff. It is ae Tollews: 

"The jury are instructed tuat Lf they believe feom the evie 
denee tiat the street car of the defendant whieh struck and killed 
the plaintiff's intestate was driven across the intersection ef 68th 
street and Ashland avenue at such o rate of speed that it esuld not 
be readily brought te a standstill ve aes te aveld injury te pedes- 
triane vko wight be erossing Ashlend avenue at 68th street, and if 
you believe from the evidense that Karle Pevers is crossing Ashland 
avenue at 66th street wae exercising that cure and caation which an 
erginarily predent person would exercise ander each clreumstances, 
then you will find the issues for the pleintirfr.* 

The objection to thie inetruetion in the fireat place ie that it ame 
sumed, contrary to the testimeny of four witnesses, that the deceased 
Was ercesing at 65th street, ani defendants contend and eite autneri«- 
ties to the effeet thet it ie errer to aswume in an inetrustion the 
existence of an important fuct where the evidenee ia in confliet, 
especially where a larger oumber of wlinesses teatify to a faet 


eontrary to that whieh the instruction aszumes. 
266 111. 503; Boogie v, O'Cennor, 


190 Thi. App. 523; Goldstein v. Ureenstone, 723 1li. App. S12; 
2, 254 L111, Ape. 192, are cited, two of these 











are oriminal ensee, tut there seems to be no good reason why the 


rule cited sheuld not be applicable in a civil case which is slose 


upon the facta. 
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Tae most lupertent issue of foet upon defendants! theery 
ef the ease is whether deceased was actualy ereesing Ashland 
avenue at 65th «treet or at anme place considerably north of it. 
The inetruction should not have agoumed that she was ercesing at 
65th atrest. That matter should have been left to the Jury, and 
as the instruction directed a vertiet there was every réasen that 
the respective contentions of the parties should have been reoog- 
nised. 

It is further contended by defendante that thie inetructien 
Was erroneous, in that it tcld the jury that 4defencante esheuld net 
have driven their car aercan the intersection at such rate of speed 
that it could mot have been readily brought te a standstill so as 
to avoid injury tc pedewtrione, Defendants cay that the neeessary 
implication in this instruction is that « etreet car company must 
step the car and aveld injury te pedestrians who may be erorsing an 
intereection. ‘They say the law does not impose such an absolute 
duty but imposes enly that ordinary eare should be used te avoid 
injury; that it ie for the jury and mot fer the eourt te determine 
what speed under the cireumetamees is or isa set negligence. ney 
point out that the instruction dees mot Limit defendante te the 
exercise of ordinary care er te any degree of care, but makes At 
imperative that the speed of the street car should be such that 
witneut regard to the circumatances it eould be stepped and injury 
to pedestrians avoided, Gefendants alee say that there was evi- 
dence submitted by them te the effeet that the deseared ran out 
from behind a truek «4 in front of the ear when it was very clese 
te her; that the rule iaid down in the inatruction would require 
that defendontes’ car should have been cperated at a speed that would 
have made it possible teat tae ear esculd tayve been stepped and ine 
jury to deeeased under such cireumetances prevented, The result, 


they contend, would have been the same if defendants were fala te 


grant 'ednaban teh aeqs atoet te oumel Gangtogmt soon eet 
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be insurers of the safety of the decoused, 

We think there is merit in these eoutentions. It vae not 
fer the court to tel) the Jury thet it was negligence te drive 
the street car wcroes the intersection of such apesd that it eould 
pet be readily brought to a ataudetill so as to aveid injury te 
pedestrians, The speed at which the oar was operated seress the 
interetetion was a matter in which regard eheuld have been had 
te #11 the clreumetances existing, and the law impoeed upon de. 
fendants only the exereine of ordinary care in view of all these 


eircumatanees. The instruction in this reevest we think invaded 





the wrovince of the jary. 
tii. 2465 Treeey t., Onl gage yy Ae | 1558 ik, AOD. 128; Rimmer v. 
Gbhiease Rye, Co., 146 111. App. 525, See aleo Chigage § Lowa B.h. 








Again, it is centended that this inetruction was erroneous 
in that a practically took away frem tae jury the question of 
whether the deceased was negligent in failing to jock out fer danger 
before erossing the tracke, She was, of qourse, under the decisions, 
ebligated to use due core, uot only in erossing but alao in the de~- 
termination of whether she would oroes at the time she 41d and the 
way sbe did. The care require’ of her was net only in going seross 
at the time the acciient oeeurred but also in undertaking te ge 
across in the way she did, if threugh failure to exercine due care 
she got herself inte a position of dunger, ehe would not be excused 
aithough she might have exereised the greatest degree of care in 
attempting to extricate herself fre it. Guch was the law as laid 
down in Roberts v, ee By. Co., “62 511. 228, und in other cases 
Haleey, 133 511.246; 
ysar, 203 Ill. 604; Ratner y. 
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Shisare City Ry. ve., 233 fi]. 160; Fowler v. Chi cage 
tid. B. Bs a") £8 254 re} ol. 


Complaint ie also ainde of plaintiff's instruction Ac, 3, 





whieh is ae reliowsa: 

"fhe eourt ipetruete the jury a8 a matter of Law that it is 
incumbent upen persons opersting atreet care to exercise a higher 
degree of care when approsaking sireet intersections “here pedeg- 
triane ore accustomed to cross than at otser vlaces aleng the 
reute, and that it is tae duty of the peraon in charge ef alee- 
triesliy propelled cars when appreaghing street intersections te 
have their care under such central eo as ts eueble thew te bring 
the car readily te a standstili #9 as te avoid injury te pedes- 
trians "ho might be expected to and whe ere accustomed te eros 
at such street intersectione.* 

Defendants say that there are aoly two degrees of care reeogrnised 
in the law of neglhigenee in truis State, nomely, ordinary care and 
the highest degree of ereacticabls oars; tiat by reuuiring a higher 
degree of care when agoroacking airext Intersections this inetrac- 
tiem called for semething more than ordinary care and therefore 
laid dewn a rule whieh is ecentrary t¢ the isw ef negligence in thie 
State. Defecdante point out im criticiam of tais instruction that 
the aecsident 4id not heapven while the street car was aporoaching 
the intersection, but agcerding te all the evidence it Kappened as 
the ear was leaving or after it bad left the intersection, and that 
the speed of the car at of when the approach te the olace of the 
aecident was teing made, net the eseed of the car when it was ape 
proaching the intereection, is of material importance. They say 
that there was evidence tending to shew tuat the eirect car was 
traveling as fast ae 25 miles an hour shen it approached the iatere 
section, aid tast it wae going between 15 and 2) miles an hour at 
that time, and that the speed was eut down to between 10 and 12 
wiles an hour as the car crossed the intersection. it ie com 
plained that the imatraction gave the jury to undervtand that the 


speed of the car when 1t wae soproaching the intersection, rather 


than the reduced speed at and approaching the place of the accident, 
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was the basie on which to consider the cere of the moterman, Lt is 
aleo urged that the instruction ia subject to eriticiam in that it 
reiterated the erroneous rule of negligence as given to the jury in 
imetruction jo. 4. Ye think the inetruction is Juechy subject te 
eriticien on that ground. 

the court refused defendants! request te give the following 
instruetion: 

Sou are instructed that the motorman ef the street car in 
question wae net required te exercise the highest degree of eare te 
avoid injuring the deceased apon the socusion in question, bat wae 
only required to exercise ordinary care; and if you believe Prom 
the evidence in this ease, usder the instruction ef the court, 
that ae the street car anoroached the glace ef the occurrence it 
wae being operated with ordinary care, and that the motorman thereef, 
in the exercise of ordimamy care, 4id a1] Be could to aveid the ace 
eident in queetion as secon ae it was apparent, or ascertainable te 
him, in the exereise of ordinary care, thet the deceased was coming 
inte a gositien ef danger in front of nis car, then the plaintiff 
gannot recsver in thie case,” 

Pleintir? ecntends that 1t waa not ¢rror to refuse this ine 
struction btenuce 14 agrumes that the seterman ies required te exer- 
cise no greater degree of care in appreaching a street cressing than 
at other places rxiong the street, and it ia eald that this is not the 
low of this State, citing Vest Chicaga St, Ky, Co. v. Petters, 196 
Til, 208. Theat case, however, does rot sustain the eentention, since 
it dietinetiy statea, "It wae the 4uty of appalient and ite servants 
in approaching oreseings to eo regulate the speed of ite cars that 
collisions with other pereenn having the right te eross euch streets 
could, by the exercise of ordinary care, be avecided.* The inetruce 
tion is not subject to the eriticiam, It warrectly atates the law, 
ana we think 15 shewld have been given, 

Por the errors indicated the Judenent mast be reversed and 
the gauae reuanded for another trial, 

RRVARSED AND REWARDED, 


MeSureiy, °. 7., and G'Cennor, J,, coneur. 
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CHARLES ABKAMSCE, 
Plaintiff in Error, 
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BLUSE MOTOR COACH LINES, 
a Corveration, 
Nefendant in wrror. 
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WH. JUSTIGR O'CORNON DELIVERMD THE OPINICN OF TRE GauURT, 


Plaintiff brought an action against the defendant te re~ 
caver darages fer perannal injuries. There was a jury trial and a 
verdict and judgeent for the defengant, and plaintiff preseeutes 
thie writ of error. 

fhe record disclases that about one o'd¢leck on the after~ 
neon of Getober 18, 1950, plaintiff, « man abeut ferty-six years 
of age, wae driving his Ghevrolet motor truck in Ogden avenua near 
Sawyer avenue when it wae etruck by ome of defendant's buses which 
wae being driven from Peoria to Chicags. The truck wae thrown 
agninet a trelley pole in the center ef Ogden avenue and plaintiff 
Was severely injured, Ogden avenue runs in a northeasterly diree- 
tion and is intersected by Sawyer svenwe to the wast snd Spalding 
avenue io the west ef the pisee in questien, At the time, pisine 
tiff was engaged in the plating businesé conducted in a oheestory 
brick buliding at 3249 Ugden avenue; end lived with his family at 
1907 South Harding avenue, more than a mile southwest of his slace 
ef business, Gn the day im question hie son, nineteen yeare of 
age, wae werking with his father, and about moen teogk the truek 
and dreve heme te get hie lunch; about one o'elock he returned with 
the truce and left it standing headed in an easterly direction in 
Ogden aveme about twelve feet from the east curh line, The truck 
was standing back of automebiles and trucks whieh were facing the 


east curb, The som left the moter running beeause his father wanted 
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to take the truek and go te his lunch; the father cause out, got 
inte the truck, started in en ematerly direetion, pulled over te- 
ward the middle of the street, when defendant's meter coach, which 
was being driven exsterly in Ogden avenue, struck the truek on the 
left side near the rear and threr it ever againut a trolley pole 
standing in the middle of Ogden avenue between two atreat eur 
tracks, Plaintiff wae thrown out of the truek and the coach 
erushed plaintiff's feot ao that if was necessary to amputate it. 
Ogden avenue ia 160 feet wide; from carb te curb it is 1106 Feet; 
ia the eenter of the atreet there are two atreet car tracks, the 
trolley poles are lecated 100 feet apart between the two trmcks,. 
Plaintiff's theory of the gase was and ia that when he 
got inte the truck, which was standing about twelve or rifteen 
feet from the aasterly carb of Ggden avenue and headed easterly, 
he iatended to drive about one and & half blocks east for his 
lunch ard then drive farther down Ogden avenue te do an errand; 
that ne started up and gradusily pulled over tovards the street 
esr tracks eo sa not to be tee clese to the autemebilee parked 
along the eaeterly curb im cass they should back out, and when he 
had traveled about sixty-five or seventy feet and had simeeset reached 
the firai street car traek the truck was struck by the bus which was 
traveling from thirty-five to forty-five miles an hour, A number 
of witneases called by plaintiff gave testiaeny tending to sustain 
his theory of the case, 
The defendant's theory is that the bus was traveling in 
the easterly ¢treet car track or etraddiing the cast rail of that 
track going about twenty to twenty-five miles an hour; that plaintiff 
started the truck amd after he had traveled a very short distance 


suddenly turned acrosa in iront of the moter coach; tha driver of 


the coach applied his brake and attempted to turn the coach to the 
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gaat to aveld a eolilcion, but was unable to do so. There were 
seven or eight passengers in the moter coach «t the time and ao 
number of them testified to the «ffeet that the truck sudden}y 
turned acrose the street in front of the bus ond that the eoliie 
sien was unavoidable, 

Plaintiff contenie that the verdict and judgment are ageimet 
the manifest weight of the evidence. fe have carefully considered 
all the evidence in the recerd and are ef the epinien that the 
great weight of the evidence is as testified te by witnessee fer 
the defendant - that plaintiff suddenly en4 without warning turned 
across the atreet in front of the bus. We think the only reasonable 
theery of plaintiff's aetion in driving the truck at the time, was 
that he intended to turn areund in Ugden avenue and drive to his 
home for lunch. Ome of plaintiff's witnesses, a young gan who 
worked ter oim, testified that at the time ef the accident plaintiff 
"wae going heme te dinner” « thai he ¢id not know where he was going. 
While plaintiff testified that he was driving farther down Ogden 
avenue te obtain his lunch, and while counsel for plaintiff says 
that pisintiff was net going te make o "U" turn, and thia ie coneeded 
by counsel for the defendant, yet, ae we heave stated, we think hie 
action shoved that he was intending te turn around in Ogden svenue. 
But in any view of the ease, we are clearly of the epinien that we 
would not be warranted in disturbing the verdict and judgment on 
the ground that they are manifestly against the weight of the evidenee. 

Plaintiff further contends that the court erred in giving 
instructions numbers 7, 11, 13, 14, 3) and 22, requested by the 
defendant. 

Inetruction bo. 7 told the jury that if they believed from 
@ prependerance of ihe evideneé plaintiif wes injured as the reeult 
of a mere secident which ogeurred without the fault of the vlaintiiy 


or the defendant, that they ehould find the defendant net guilty. 
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The argument ile that the evidenoe ali showed the cellicion wae not 
the result of a mere accident without fault on tha part of either 
pleintiff or the driver ef tke truck, but thst it was clear that 
ene or the ether, or both, was guilty of negligence. Yhere ins 
some merit in thie point, but we are certain under the facts in 
this ease, whieh are simple and not complivated, that 4t did net 
prejudicially affect pliaintiil, 

by inetruction do, li the Jury wae told that the plaintiff 
was required by law “to establish hie ease by a preponderance of 
(he evidence,” ete., befere he could recover, and that the lew does 
net require piaintifi im such a ease te “establish” hie ease, ‘the 
word “establish” ae used in somewhat similer inatrustions has bean 
eriticized, but under the facte in this case we think any error 
in this respect would not warrent ue in dieturbing the judguent. 

the jury was inetructed by he. 14 that the plaintily esula 
not recover unlesa the jury believed from a preponderance of the 
evidence (1) that plaintiff was exercising ordinary care fer his 
own safety at and prior to the time of the aeeident; (2) that the 
defendant was guilty ef negligence as charged in the declaration; 
(3) that such negligence was the proximate and direet cause of the 
injury. it is oomtemded that this instruction is erronecun beasure 
it is the law that plaintiff could reeever if he proved his case ae 
alleged in any one count; thai the declaration, as the cause went 
to the jury, consisted of three eounts which charged different aete 
of negligence, and that proof of one epunt would be euffictent, The 
instruetion did not Limit the jury te any particular count but ape 
plied te the three counte egualiy. Sefore plaintiff eould reeover 
under any count he was required, under the law, to prove by a pree 
ponderance of the evidence the three elements specified in the ine 
struction. Ye think the instruction is not subjest to the objection 
made. 
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by instruction bo, 14 the jury were told that if they bee 
lieved from a preponderance of the evidence that while defendant 
was exercising ordinary care, plaintiff suddenly and unexpectedly 
drove hie truck seress the path of the coach and thereby pliseed 
Rhimeeif in a peaition of danger, then before the defendant sould be 
charged with want of ordinary care plaintiff muet show, by a pre- 
ponderanoe of the evidenes, that defendant had an opportunity te 
aveid injuring plaintiff, and iy thease Lucts were net shew by the 
evidence the jury sheuld find the defendant net guilty. The ine 
etruetion then continued that if tne jury beliswed from the «vie 


dence the plaintiff suddenly turned in front of the ceach and the 


driver of the comeh 414 all that he could in the exereise of erdinary 


gare to avoid injuring piaintiff, taen the verdict should be ter 
the defendant. A number of objections are urged to this inetrac- 
tion which are rather hypereritical., While the instruction ie net 
accurate in all rewpeete, we think that under the facts ln this 
ease it was not ef inaccurate as to warrant us in disturbing the 
verdict. ‘The ilasues were simple and readily undereteed by the 
jury, ond the inetructione en the whele 414 set, we think, in any 
way prejudicially affeet slaintiff., it would aerve ne userul pure 
pese to analyze the several objectiona urged to the instructiens, 
including inetructiona Bec. 20 and 22, becuuee we have renebed the 
econelusion that the judgment ought net te be disturbed oo the 
ground that the jury was erroneously instructed, to tae prejudice 
of plaintirr. 3 

The judgment of the Superior court of Cook county is af 
firmed. 
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BR, JUSTICH O'CORNOR DELIVERED THE OPINION OF THE COURT, 


January 2, 1931, plaintiff breught suit agsinet the def ende 
ants to recover $527.11 claimed te be a balance due it for labor 
and material furaisahed from April 1, 1927, te January i, L92s, in 
an4 about fmproving s ballding for defendants in Chicage, 

m January 29, 1931, defendante filed an effidawit of merite 
im whieh they denied that they owed the $527.11 or any part of it 
fer Labor and materia? and denied any indebtedness. They further 
eet up that the labor and material furnished by plaintiff eonsieted 
of magon and brick werk; that the work was not done in good and 
workmanlike manner; that there waa ne architect's eertificate,: that 
under the terms of the contract between the parties, all defecte ape 
pearing in the werk wltihin one year after sompletion were to be core 
reoted by plaintiff; that there were many such defeats; that the 
Walls of the building were net veterproof ond ehen it rained the 
water leaked inte several apartments in the building; thet elaintiff 
refused to correct his defective work, although requasted. 

The next that appeare in the reeord is » judgment order 
entered iny ©, 1952, which reeites that by agreement the cause was 
tried before six jurore, and after hearing the jury ret lred te 
consider of their verdict and afterward returned their verdict 
inte court, finding in faver of the plaintiff for the ameunt of 
ites claim, $527.11. ‘The erder further shows that defendants made 


a motion for a new trial and on May 20th the motion was overruled, 
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judgment entered on the verdict, and defendante appeal. 

While the regor¢, as sbove stated, recites that the evidence 
wae heard by o jury of siz, that the jury retired, considered the 
ease and brought in a verdict in faver of the plaintiff, the bill 
ef excentiona shows, and it ic so argued by beth sides, that the 
eourt directed the jury to fing the issues fer the plaintiff, it 
further appears from the bili of exeestiense that ne evidence vas 
offered by either sides, but that ehen the ease wae ealled for trial 
ang the jury of eiz sworn, counsel for plaintiff meved to strike the 
affidavit ef merits from the file, The satter was discussed for 
some length in chamkera by court ond counsel, the plaintiff moving 
that the court strike the affidavit of merits and direst « verdict 
im plaintiff's faver. The hearing was then resumed and plaintiff's 
motion allowed; the eourt etruek the affidavt of merits and directed 
the jury to return a verdict for plaintiff for the amount of ite 
Claim, whieh was accordingly dene, 

This proceeding wae anomaleus, Phen the court struck the 
defendants’ affidavit of merits from the files the defendentea sheuld 
have been defaulted, aid there being no evidence offered there was 
nothing fer a jury te decide, the court should have entered jude~ 
ment on pisintiif's etatement ef claim, 

We are furtuer of the opinion that the court erred in strik- 
ing the affidavit of merite, because we think it set up a defense 
to plaintiff's claim. in the affidavit ef merits it was averred 
that plaintiff furnished isber and materiale but that it dia ite 
werk in such an unwerkmanlike manner that the wulis ef the building 
allowed rain to leak inte several of the cpartmente, and that under 
the contract entered inte between the parties plaintiff was required 
te correct thie defect but failed and refueed to do so. this was a 
fourth clase ease where no fermal pleadings were required, and we 
think the affidavit of merite was sufficient. Amer. Hard Hubber Co. 
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vw. Howe, 260 Tl. 431. 


Ver the reasons stated the judgment of the Municipal Court 
ef Chiesgo ie reversed and the cause rewanded for further proceed. 
ings in acenrdance vit» the views stated in thie ovinion, 


REVERSED ALD REMANDED, 


KeSurely, @. J., and Satehett, J,, senour, 
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THX LEADER STORES, « Corporation, ) / 

APPEAL FROM SUP 
v8. 

} COURT oF coo Ps 

UBION INDBWNITY GOMPARY, a Corporation, } 
Apoellant. Arner 
269 I.Al gAy! 


MR. JUSTICR O'CORGGM DELIVERED THR OPINION OF THE COURT, 


Plaintiff brought an action of asewapsit againet the defand- 
ant under a pelicy issued insuring plaintiff against lesa on account 
of burglary. here was a jury trial and a verdict snd jucaoent in 
plaintiff's favor for 743572.66, and the defemdont appeals. 

The record disclowes that defendant issued ite yolicy whereby 
it agreed to indemnify plaintiff againet loss oaused by burglary 
while the policy waa in foree. Counsel for defendant state trat "a 
person or persons unknown to the plaintiff made a hele through the 
briek wall into the Leader etore thereby gaining access to the same, 
blew the deor of the safe open with nitroglyeeriny causing alleged 
damage to merehandise in and shout the safe to the safe and the less 
of some cach." 

It appears frem tha evidence that om Seturday evening, day 
17, 1930, plaintiff's store wae closed, the money put in the safe 
and the safe and store lecked. When plaintiff returned to the store 
Monday morning, “ay 1?th, he found it had teen burglarized, as above 
etated, Plaintiff immediately motified the volice and representatives 
ef the defendant company. Defendant's representative went te the 
store and investigated the matter. The evidenee further shows that 
afterward the policy of insurance was handed by plaintiff to the 
defendant's representative and aleo the gash regieter tape which 
shewed the smount of the sales and the money put in tne save just 
before closing Saturday evening end the safe lecked, there is alas 


evidence that plaintiff made cut preefe ef loss and they were mailed 
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to an agent of the defendant company within ten days after the burg- 
lary. 

The defendant denied liability. It filed a plea ef the gen- 
eral isaue with notice of special defenses, in which Lt denied that 
plaintiff had suffered any leas, alleged that there wae a breach of 
Warranty with reference to “Item 16% of the policy and tendered back 
the ingurance premium paid by the plaiwiirr. 

Om the trial of the ease tne defendant offered no evidence. 
The jury were inetracted, both sliaiatiff and defendant submitting 
inetruections. The jury returned a verdict in faver ef the plaintifr 
for the amount of its claim. 

The defendant contends that the court erred in admitting a 
copy of the insurance peliecy if evidence on the ground tiat it was 
net proven te be ws true copy of the peliey. The evidenee showed 
that the policy had been turned over to the defendant shortly after 
the burglary aod plaintiff's counsel had served notice on the de- 
fendant te produce the original, whieh it failed te ao, Plaintiff 
then offered in evidence s copy of the poliey which the testimony 
sheved wae given to it by the defendant as a "speeinen ecopy* of the 
poliey issued. There ie no merit in the contention, and the esourt 
4id not err in admitting the copy in evidence. 

A further point is made that plaintiffs failed te make proof 
of lose as required by the policy. Defendant in ite brief quetes 
the evidence given by a wliness called by plaintiff, whieh ie as 
follows; “The preef ef less was furnished to me. i teok it out 
to the Leader Stores, had it filled out and signed by ur. Ginsburg 
[elaintirf's secretary,) It was mailed te Yr. HeDaniel, chief 
claim agent of the Union Indemnity Company. I am net eure what 


date this proof ef loess was sent, but I think it was sbeut a week 


oF ten days after the lees,” Prier tc the trial counsel for the 
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plaintiff served notice on the defendant to produce the original 
proof of loea but it failed to do ac. He complaint wae made on the 
hearing that the testimony offered by plaintiff, as akeve quoted, 
was ineufficient because 14 did net apeeifieally eet ferth all ef 
the facts shown by the preots ef lees. Under these circumstances 
we think it obvieus that there ia ne merit in the oomtention. Bee 
fendant had been given proofs of lose and failed and refused ta 
produce them on the hearing, Fisintiff wae then warranted in pro- 
dusing other evidence that proof ef leas had been made. Sut no 
proofs of less rere required because the defendant denied liabild- 
ty prior tc the auit. In a letter of Auguet 5, 1940, defendant 
stated to plaintiff, "Our investigation of thie alleged less Leeds 
ua to believe that it is one whieh is met covered under the terms 
of your solicy. **#* we must resvectfully decline to anke payment 

in connection with same,” In anether ietter which defendant wrete 
plaintifY orier te the suit, in answer to a letter in wide plaine 
tiff requested the return of the peliey, defendant stated that the 
poiliey had been given to defendant by plaintiff te be cancelled. 
This letter wae written January 75, 1991, leng after the burglary. 
We are unable te understand on what theery defendant eculd eontend 
that ite policy was returned to defendant sftar the burglary fer 
the purgere of sancellatien, snd no respon ie stated by counsel 

fer defendant in their brief. The defendant saving denied lisbility 
under the policy, there was ne necessity for plaintiff te make proef 
of loss. ut as we have stated, proof of less wan sctually made, se 
it is chvious that the contention isa frivolous. 

A further point ia wade by the defendant that plaintiff 
failed to prove that it kept books ef account, sa required by the 
policy, from which alone the less eould be proven. the evidence 
shewe that plaintiff, the day it diseevered the burglary, submitted 


to defendant's representatives exeh register tapes eheving the cash 
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taken in and which, the evidence tends te show, war put in the 
eafe on Saturtay evening before the burglary. These tapes vere 
sheoked over by defendant's representative ani taken away by him. 
They were afterward returned to plaintiff aud apparently wleplaced 
or Aestreyed by pleintiff. These tapes showed cash #4567.06, of 
whieh sum plaintiff feund in ite store on the morning of May 19th, 
$44.46, leaving a net cash loss of $4322,66, 

A witness for vlaintiff testified that the damage done te 
sesrby merchandise when the safe was blewn open was 960, which, 
added to the amount of cash makes the exact amount of the Judgment, 
$4972.66. We think the feet that the cash was itemized on tapes 
in the cash register was competent te prove the less, There is no 
evidence that plaintiff 414 not keep & proper and complete set of 
books. It ic obvieue that the damage done to the merenandine near 
the safe, when it wae blewn open, could properly be s.ewn by @ 
witness. 

Defendant further contends that the eourt erred in giving 
inatructions Hos, 1, 6, 3, and 4, beeause instructions 1 and 6 were 
substantially the same, aud that 3 and 4 were substantially the 
gene, Ho compiaint is made to the inatructione exeeant on the 
ground that there was a repetition. iInetruetione 1 and 6 were to 
the effect that under the law plainti?f must prove every material 
allegation of ite declaration by a preponderance of the evidence, 
and if the jury found that plaintiff had sustained this burden, 
their verdict should be for the plaintiff, 

Instructions 4 and 4, while different im phraceclogy, vere 
in substacee that in case the jury feund in favor of the plaintiff, 
they should, in determining the amount of the verdict, consider the 
amount of money in the safe; the dawage done te the merchandise, alld 


the damage done to the safe, Ke complaint is made to the substance 


of either of these instructions, and while it is obvious that an 
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instruction should not be repeated in substance, yet 14 in equally. 
obvious that unlese the defendant was prejudicially affected the 
verdict and judgment ought not be disturbed, There appeare ta be 
no defense in thin case; none was interposed on the trial, and we 
think there is ne defense urged here, eo ithe giving of these in- 
structions enuld net prejudieclally effeet the defendant, 

Complaint is alse made to the giving of instruetion lie, & 
at plaintiff's request. hy that instruetion the jury were told that 
if they found from the evidence that the defendant deelined to make 
payment of less on the ground that the less was not esvered by the 
policy, they sheuld find thet the plaintiffs had substantially com 
plied with the requirements of the policy in regard te furnishing 
proof ef less. The objeetion to this instruction ia that no proeaf 
ef iese wae made. What we have sbove said ie sufficient to shew 
that thie contention is whelly untenabie. A further argument is 
that plaintiff muet prove sither that preef was made, as required 
by the policy, or that me preef was made, and that the court, by 
the instruction, underteck to teil the jury that if the defendant 
told the plaintiff it was deelining te pay the lees on the ground 
that the less was not covered by the policy, then the jury sheuld 
find that plaintiff hed eubstaniially complied with the reauire- 
ments of the policy in that regard, aud thet the evidence falls 
te show that the plaintiff made preef ef ioss. it is equally clear 
from what we have above atated, that there ie ne mearit in this gon 
teniion. Proofs of lees were made by plaintiff, but whien it was 


not required to do beeause they Kad been waived by the defendant 
when it denied liability on the ground that the poliey 414 not cever 
the loses, 
The judanent of the Guperior court ef Cook eounty is affirmed, 
AFFIRMED, 


ReSurely, FP. J., and Matchett, J., concur. 
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GGBA VAN DU VEER, 
Appellees, 





ie 


va fs : 
4 APPSAL PROM CITY Gp 
) 

) 

} 

} 


VG 





OF GHIGAGG BRIGHTL, 
OUTH SUBURBAN KOTOR COACH 3 
COBPALY, a Corporation, 
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BR, JUSTICS O'COMHOR DELIVEHUD THE OPIBICR OF THER COURT. 


PlaimtifY brought en action seainet the defendant to ree 
eover damages clained te have been suetalned by her while a pasaere 
geron one of defendant's moter coaches, through the negligent 
everation of the coadh by the driver sf ii. ‘There was a jury trial 
and a verdict and Judgment in plaintiff's faver ter 25,000, and 
the defendant appeals. 

the record diseleses that between four and live o'elock 
on the evening of August 17, 1932, wlaintiff boarded one of 4e- 
Tendant's moter esaches at Komence, Lllimeis, for Ghieage. she 
gave the ticket to the wan in charge of the tough and started 
toward the rear of tue scagkh t¢ the o8ly Vacant? seat, thick vas 
the Last one. She says that ae sie Was about to take ker seat 
there wae 4 oraeh, the cosch gave a iureh, she Wae thrown, and her 
ferehead strugk the upper part of the eoneh. The evidence shows 
that plaintiff? then eat down atid came te Chicago; that she sade noe 
complaint to the driver of the qcuch witil it reached ite dest inm- 
tion at “abash and iwelith streets, Chicago; that she then gave 
her name to the driver and telid him she head been injured af Momence. 
Plaintiif's teetimeny is to the effect that ofter she received the 
bump on her forshead she beesme more or less tlinded and nauseated 
and voulted « musber of times en her way te the oity. 

& Bre, WAlliases, called by plaintifyY, teetified that she was 


sitting in the rear seat of the coseh in guestion; that the ceach 
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started with a jerk or lureh amd plaintiff was thrown as plaintiff 
testified, and was injured. ire. Williame further testified that 
Plaintiff wae nauseated voming in te Cnieage, 

The driver of the coach “ave temtimeny to the sfreet that 
he wae an experienced driver; tiat he di4 net etart his ear with a 
lure: or jerk at Komence, sid that it was impossible to de en on 
aecount of the mechetieam of the conch. Ne further teetified that 
there wae a mirror in front of Sim in the coneh where he could see 
all of the passengere in tne coach and that at mo time did he see 
anything out of the ordinary during the northbound trip from Hee 
menee to Linesln Fields, where the drivers of tro ewnohes changed, 
the driver of the ear in question there taking a southbount coach 
and the driver from that southbound ceagh bringing the eoseh in 
question te Chieage. The seeond driver ef the coach from Lincoln 
Fielda to Chicage saleo testified es to the leeation of the mirror 
in Poent of the eoach, and that he saw nothing out ef the ordinary 
during the trip; that the firet intimation he head thal anything 
Wrong wae claimed te have occurred wae when pleintiff telé him at 
Twelfth and Wabash thet she had been infuread. 

Plaintiff's evidence is further te the effeet that when 
she arrived in Chieags ane went to her sister's om the “est Side 
en4 a decter was exile’, whe ordered the apclication of lee paake; 
that the next 4ay ashe wae teken im an automobile, an inoreviced 
bed being made in the back peat, te her home at Memenee, where a 
foetor was called who treated her; that d day or two thereafter 
ehe wag taken toe a hoeritel st Kankakee and turned over to a Dr. 
Vileon; that A-eray pietures were thare taken of her; that she ree 
mained for two or three dava end then returned to her home at 
KRomence. The heray pictures were offered in avidenee but they are 
not in inawe. she Acetor whe treated plaintiff at Kowence teatie 


fied as to plaintiff's condition and what he did professicnslly 
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fer her. thie was te the effeet that he had treated her almost 
eontinuously up tc the time of the trial, which was begun Sareh 
21, 1932, 

Dectore were called te read the X-ray pictures. ‘The teesti« 
mony of these salied by eialntiff wae te the effect that the pie-~ 
tures showed a freoture of the left parietal bone an’ alse the 
second gervical vertebra; wulle these ealied by defendant testie 
fied that the pictures showed no freoture at all, 

There is farther evidence in tee record te the effeat that 
plaintiff was not laid up all the time from August 17th, the date 
of the secident, but that she had driven automebiles at Villa Fark 
and in Danville - evidenes te the effeet that her injuries were not 
at all as severe as she claimed. Where ie further evidence that 
would seem te indicate that sae was rather aevereliy injured, There 
ie other avidence in the reserd to which we have not adverted be- 
enuse we heve reached the cenclueien that there shoul4 be a new 
trial in the ease. The svidence on the question of ilebility of 
the defendant is sharply in senfilet; ond the evidenee an te 
plaintiff's injuries rendere the extent cf them not et a1] certain. 

Complaint ta made that the qourt erred in admitting the 
weray oleturos in evidence. In the instant case no Miusresecape 
was used ner was any necessary, What the law requires te ke shown 
before an A-ray is admissible ie sencisely stated in Peasle vy. 
Wiliismg, 337 111. 371, where it is said that it must apoear from 
the evidence (p. 376} *that the witness is skilled in the use of 
the X-ray machine, en4 that he took the pleture concerning which he 
testifies and im able te say that the sicture ie aceurate.* OF 
course, if it ia taken under nis direction, or if these fagte are 
otherwise made te aseeer, the requirement of the rule ta wet, 


Stevenn v, 112. Comt. #, B., 306 142. 370, Im that case, after 


enumerating some of the eviderce required before guch pictures 
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are admissible, the court sald (p. 376): "Yheee metuods of eatabe 
lishing the aceuracy cf the picture are not exclusive, but whatever 
methed is used, ite accuracy mast be established befora it is ade 
mitted.* ince the rule is clear, we think there wili he ao aiffi+ 
culty on the retrial in thie reeooet. 

& Tarther complaint io made that the eourt erred in giving 
plaintiff's instraction bo. 1. That instruction defined the duty 
ef the defendant ae a common earrier ad we think the eoeplaint 
sade ie untenable, Complaint is «leo made te the giving of plaine 
tiff's instruction bo. 13. liv thie inetruetion the jury vere teld 
that the plaintiff wan reeuired to use only sueh eare and caution 
Tor her own safety a6 &% reasonably prudent person weuld exercise 
under similiar cireunatances, «ts., and that ehe was not required’ to 
exercise extraerdinary care er diligence, We think this inetruce 
tion stated the law agcurately, aA further ecmplaint is made that 
the eourt erred in refusing an inatruetion offered by defendant by 
which it seugnt to have the jury told teat if they belleved from a 
preponderance of the evidence taat the driver of the bus posseened 
erdinary and reasonable skill commensurate with the business in 
which he was engaged, send that at and prior to the time in cuestioen 
"he exercised such judement and skill ef a reasonable, careful and 
prudent driver in conveying passengers for hire and that et and 
just prior to the time of the injury somplseined of that he exercised 
such judament and ekili in driving the motor bus, then and in that 
ease you eheuld find the deYendant not guilty.” We think there is 
mo @rror in refuging this instruction. it was apt to mislead the 
jury. ‘The jury sight believe that the driver was enly required te 
exercise ordinary care, but the lav is that he must axercive the 
highest degree of care commensurate with the practical operation of 


the bus. 
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Gomplaint is ales made that during the trial the court 
repastedly examined witnesses 2% considerable length, and « speekal 
eomplaint, in thia regpect, is made in regard to the examination 
of Dr. Rankin, whe teatified as an expert in the reading ef keray 
pistures, YWaile ths learned trial Judge ig «a man of abiidty and 
exjeriencs, we think there is merit in the objection made, The 
resord {iscisees that beth parties were represented by able eoune 
aol and therefore the action of the court wars unneesseary and 
prejudicial to the defendant. OF course taere ave casea where tle 
eourt has the right te ask questions and should de se; but we think 
the came before ue is net of that character, because counsel by 
their queetiens had developed the fects, Or. Kankin, called by 
the defaidant, was the iart witness. Ce gave testimeny indicating 
that he was able to read j-ray pletures, and hie testimeny ie te 
the effect that tae ovletures did uet reveal any fracture of the 
skull or eervical vertebra. “ie was crose-examined et considerable 
leweth by counsel for the defendant, and the eress-exsuination 
completed. The court then interrogated him and the questiense and 
ahewere cover about six pagee of the abstract. Witheut acing inte 
these questicns and snewers in detail, we tnink it sauffieient te 
eay thet while the court intended te be eminently fair, yet many 
of the anewers elicited on thie examination were to the effeet that 
a great many of the injuries claimed te have been sustained by 
plinintif? might or eould have been caused as slaintiff'ea evidence 
tended to shew. As a result cf these suestions, the jury sicht peve 


taken plaintiff's version in view of tae fset that the examination 
had been eonducted by the court, 


for the reasons atated the jJudgaent of the Cliy Court of 
Chieago Heights ia reversed an4 the omuae is remanded. 


REVERSED AND REMANDED, 
MeSureiy, ». J., sd Katehett, J., eoneur. 
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BARIZ WARD, 


} 
/ 
Appellant, Py. 


APPEAL FROM CIRCUL ' 
OF COUR COURTY, 





WR. 


DONALD SEMLEY, Administrator of 
the Sstate ef tome Faneett, 
Deceased, 


Appellee. 


UR, JUSTICE RATCHRTY DALIVERED THR GPINIGN GF THY COURT, 


imma Foaesett died at Chivage, Lilinois, September 14, 1931. 
The elaimant, Yearie Yard, who had ver several years prier te the 
death ef kre, Fassett roomed and bearded in the howe of ire. Fassett, 
filed in the Probate esurt a claim egaineat the eatate in the gum of 
$20,000, She sverred that “the claimant hereinnagreed te live with 
lira, Kure Fassett, deeensed, as & companion and permanent attendant, 
beginning in February, 19°6, and did live with the ssid kre, Hema 
Fassett until her decease. As wa consideration for thie the decessed 
promised to will the seid Marie Yard,Ten Thowsand dellare $10,006 
upon the death of the deceased," 

the Probate court heard the evidence ond entered an order 
Siealloving the claim, Tne claimant appealed to the Gireult oeurt, 
where upon a trial Ge move evidence was heard an4 again the claim 
was disalieved. ‘The claimant promeeutes thie further appeal te this 
eourt. 

The recerd presents only ene gueetion for our consideration, 
namely, @hether the findings and the Judgment of the Ciregult court 
are © clearly and manifestly sgainet the evidenee that it ie the 
duty of this court toe set the same aside. in a consideration of that 
question we may mot dierecerd the fset taat tre Judges of nisi priue 
sourts, who saw and heard the witnesses, have found in faver of the 
estate. A perusal of the reeord compels on our part the same cone 
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The burden ef proef is apon the claimant. Ghe wag dis- 
qualified ag s witness and relied upen the teetineny of witnesses 
preduced by her ae te alleged oral nivbeokens made by the deecased, 
Bvidenee of thie kind te aleays earefully serutinised, and particu. 
larly is tuis eo where the estate of a deceused pergen is invelved, 

The @laimeant produced several witnesses whe testified te 
elleged eral admiesionse? the deceased which vary Little in phrase. 
elegy. The evidence is undisputed that the elaimant lived at the 
home of Ars, Vanssett for several years priar te her death, and there 
is written evidence in the form ef postal cards and letters which 
indicates that a genuine friendship existed between them. The evie 
denoe further tende te show, however, that the claimant while re 
@iding at the home of ore. Savsett paid her six dellare a week for 
her reom and board, «hic ie somewhat liconalatent with an intention 
om the port of lire, Fassett to turn over her entire estate te the 
claimant. 

The pringipal witness fer ¢lainent wos another roomer at the 
home of the deceased, one 7, J, Speakman. Se saye that he firet met 
Claimant em vag 1, 1930, the day uven which he went te reom in the 
heme of Ere, *aasett. Ae saye that kre. Fassett requested hin te 
take a room in her heme to help pay Ker expenses and that at that 
time Mre. Fassett said, “thet she hed promised Marie Ward $10,000 
and it wae getting ts the point where she “ould have te use that 
$10,060 unlese che teck in reomers,” 

& few duye prier to her death Sra. Z7assett walle suffering 
from pheumenia wae taken to the Gak Park hospital, Gpeamaui says 
thet the Friday before sue died (she died om Monday) when ne ene 
was present except Simedif, irs. Faueett awked sim for a pencil and 
a plece of paper, amd that whem he soaked her what she wanted it for, 


ehe replied, “Never mind, give it to me." ie gaye trast he then 


tere the flap eff an envelopes ond gave her a peneil; that she then 
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signed her name o1 the paver and said, "fou take that and fili &t 
in and draw tnat soney out of the bank ond give it te Marie Ward, 
That is what i promised her.* Ge says that at that time she gave 
him three denosit bovke. ‘She osoer is in evidence, YVith the exe 
Geption of the identification marke it contains only the name of 
re. Soma Fassett written ia an irregular hand with a peneil, 

re, Sstherime Fiicker, in besalf ef claimant, testified 
that she visited in Ere, Fasrott's Sewe ome evening during the 
Summer ef 1926 amd stayed there all night; thet she was teen ine 
treduced to Biss Yard and that Mises ard, sre. Fasrett and the 
witness oveupied the sane bedroom; that the husband ai the wite 
nese and Speakman slept on & davenpoert bed that night in the 
living room. Ura, Flicker says thet at that time ahe had a eon« 
vermation with are, Fassett after siee Yard had retired. Gis says 
that re. Paesett anid that she didn't knew what she would de 
without Kies “ard's help; that ene had been a good friend and hed 
fone so such for her ehe 4idn't know shat eke would doe if she 
4tan't stey with her, The witness further says, “And she aleo sufid 
ehe bad told Karlie she would give her 910,006 at the time of her 
death if ahe would stay with her until thet time." 

The husband of this witmess, Walter A. Flicker, testified 
that he ens at Are, Fassett’s home ith hie wife that evening; that 
when Larie Ward was out of the room re, Fassett talked with dre. 
Flicker aed tol¢ her that since her husband died Miss Gard had been 
@ sempaniion “and that she was coing te give her £10,000 at the time 
of her death if ene would stay with her as s companien until that 
time, * 

kre, Catherine Abrham testified that in bevember, 1827, 
whe visite? with Kes. Fascett; that Are, Fassett teld her she did 
not knew what ehe would 40 without Kies Ward, that ehe had been a 


regular osepcnion te her; that om December G4, 1927, aie had anotaer 
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conversation with tre, Yarertt in whieh kre, #aasett gaid thet she 
414 net know what she would de witmeut Barle, that she wae a1) she 
had im the world snd was the only one whe bad stood by her, and that 
“if Zies Yer@ stood by her until she passed away that ahe had 
promieed to give her ten theusand dellars." 

This evidence comes far enoert of preving « bilateral eon- 
tract between claimant and kre, Fassett. Ke one of the wlinesses 
Bay? that the claimant at any time agreed that she would stay with 
Urs, TPaagett er that #he would perferm services which are averred 
in the statement of cinim. Assuming the truth of these conversa- 
tions, the sugpesed agresxent hetween the partics is s6 vague and 
indefinite that 44 would be a4sTicult indeed for a court to base a 
Finding and Judgment thereon. The evidence upon the whele seens 
quite Leprobable, and there is the affirmative evidence ef severak 
witnesses who testified to oral eonversgations with ive, Jaeset’ ins 
whieh ahe taiked about her property and ite disposition and ox 
pressed an intention contrary to that fer whieh claisant eontends, 

Ae is usual in eases of this character, much of the evidence 
om bets sides ic uncertain and unreliable. it appears that after 
the death of Sre, faseett tue adminiatrater went to her fermer home 
and foun’ the witness Speakman there, apd that the adminisetrater 
obtained entrance only with difficulty; that when he did get in 
Speakman claimed everything there ae his own preperty and represented 
himeel?’ to be one James Stillman. A meterandus of the property was 
made at that time, aid Gpeskuan when requested to sign wrote his 
gene “Janes Stiligan,” There is avidencse also to the effeet that 
years before he was known under the name of "Flicker,* 

If claimant should orevail the effect would be to produce 
a distribution of oraperty aiffermt from that provided by Law, 
Practically sll the avidenecs here resie en parel, and the courts 


regard evidence of thie kind with great jealousy and weigh it in 
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@ Mest Scrupulous manner, Veileage v. Aappheys, 103 I11, 289, and 
Woods v. Svens, 114 111. 191, sre only two of numerous cases which 
might te cited, 

Be would net be justified in reversing the jucceent of the 
trial court, On the contrary, the uncertain character of this 
evidence would have comp¢lled the revereai of a judement ror 
Claimant if it mad been entered. 

the fudgment is affirmed. 

APF IRMED. 


Besurely, ©. J,, and O'Cenner, J., eaneur, 
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BH. JUSTICE MATCHETT DELIVERED THR OFLBIGR OF THE COURT. 
ruet & Savings Kank became @ Judgment eredie 


Tne Fest Side 2 
tor of Sigmund Yoeolner and Cherles EK, Seoimer in the oum of 
ot ‘ ’ 


After execution was returned unseatiefied, it saueed 


$3253.32. 
ummone to be issued againet defendant, Sig Voelmer Co., Ine., a 
eorporation, as garnishee. The garnishee answered thet there wae 
nething due and that it hed nething in its possevsion helonging te 
whe garniahor eontested the anawer, and the 


the judquent debtors. 
court after searing the evidence found for the garrileher and en- 
tered judgaent against the garnishee fer the sum of $3,002). 

The garnishee Ase spoealed contending that tt le not liable, 


while the garnisher argues tniat the garnishee is liable on the 

theory that it purchased the entire business condusted by ane of 

the judument debters without esaplience with the Bulk Galea law, 
s 


fmitheHuri's Til. Rev. Stats. 1931, chap. 1214, sec. 75, p. 88992, 
The S4ecisionsolr the AopelLlate court of thia distriet are ts 


the effoet that a vendee whe hae failed te aemoly with the provi- 
gions of that law aay be held Llisblie to the crediter in a garnigh- 


ment proceeding. Gehn v, Malo, 198 111. App. 938; 








233 T1l. Apo. WS; 
257. 
The facts as diselesed by the evidence seem to be that ene 


of the jutcment debters, Sigmund Yoolner, was engaged in the bupie 
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ness of selling weae which he Bad conducted for more than thirty 
years, He was accustomed to buy and sell the meat in his own name. 
His wite, Martha Yooiner, signed checks, kept books and answered the 
telephone. In conducting this business the judgment dentor used 
two trucks and an automobiles, One truck was a tWo-and-ashalf-ton 
Diamond T, and the other a two-ton White. The automebile was a 
1929 Nesh. Wartha Yociner, according to evidence whieh is net dis» 
puted, furnished the money With which these trucks aud automobiles 
were originally bought. The vehicles and the licenses for them, 
however, were purchased in the name ei Sigmund Weolner and his name 
Was painted upon the sides ef the trucks, This property, together 
with a list of customers with whom business was transacted, consti- 
tuted the entire assets of the business conducted by Sigmund Weolner 
at the time cf the incorporation of the Sig Weolner Co., the gar- 
nishee, 

All the merchandise used in tne business was purchased in 
the name of Sigmund Weolner and was useé under his neme, The checks 
given in payment for merchandise were signed by Martue Woolner, but 
it is net contended that she owned any interest in the business, 
amd her only duties in the conduct of it were to sign checks, to 
answer the telephons and te keep the books, 

Upon the inccrporation of the Sig VYeclner Co., a bill of 
sale was executed by Mertha Yoolner transferring the two trucks and 
the autorebile to the corporation, It appears that this bill of 
sale wae executed May 2, 1931. An examinaticn of the record dis- 
closez that the note apen thich judgment was entered was executed 
August 15, 1931. It was signed by Sigmund Woolner and Charles K, 
Weolner. ‘The name of Martha Woclner does not appear thereon. If 
therefore affirmatively appeare from the record that the judgment 


erediter Was not a creditor cf Martha Weolner at all at the time of 
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the alleged sale, Further, there is no evidence that Siguund Woolner, 
the judgment debtor, made any sale of the property. The sale was 
made by his wife, Martha Woolner, who does not appear to be indebted 
in any way. ‘he Bulk Sales act has no application under sucn 
circumstances, It concerns only those who are creditors at the 

time the alleged sale takes place, There is mo evidence in this 
record that the garnishor was a creditor of the vendor on iuay 2, 

1931. The judgment in his favor must therefore be reversed, 


REVERSED. 


MeSurely, P. J., and O'Connor, J., concur. 
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GR, JUSTICR MATCHETT DELIVERED THN OPINION OF TAN Court, 


On February 26, 1958, plaintiff caused a judgment by eon- 
feasion in the eum of $9546.81 to be entered seainet David Gidran- 
eky, Lilliak Sidransky, Jennie Linn and Morrie Linn. Upen peti- 
tiem of the Sidranexys the judgeent was aftervard opened up, the 
erder providing that the petition should etand ae an affidavit ef 
merite and the fatgment as security. 

When the cause came on for trial plaintiff offered the 
notes, upon wuieh Judgment wae ecenfeased, in evidense, An exami- 
nation of the same disciosea that the makers thereof were David 
Sidreneky, Lilifan Sidraseky, Jeunie Lewin ond Horris Lewin. e- 
fendantes objected te the admission of these netes on the ground 
that there was & variance, and the court sustained the objection, 
pointing out the material variance between the notes deseribed in 
the pleading and these notes woieh were offered in evidence, Piain- 
tiff failing toe offer further evidence, the court made a finding in 
favor of defendants and entered judguent thereon in their fever, 
whieh plaintiff seeks to reverse by this appeal, 

Plaintiff has ¢ited a number of cases Holding that where a 
defendant hae been let in to plead after judgment of confession, the 
burden of proof rexeine upon plaintiff to prove bis ease. Morris x. . 


mane 199 Til. Apo. 898; Cohen v. Roeenthal, 267 Ill, App. 583; 
246 [LL, 432. We underetand suck te 
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Plaintiff alee urges other prepositions and cites autherte 
ties to the effect that s party who executes a note for value is 
estopped from denying its validity; that part payment of a nete by 
the person in whose name it purperte to be mode ie pring feels proof 
ef ite execution; that evidenee of o 4efenee not set up in the affi- 
davit of merits should not be received; that the burden is on de- 
fendants to prove the affirmative defenaee interposed by thew by a 
preponderance ef the evidence; that defendants by seeking amd obe 
taining leave to plead to the merits walved all technical objeetions 
te the judgwent entered by confession, 

Coneerning these orovesitions there is no doubt, but they 
Go not reach the vital question which is befere this courton this 
appeal, manely, wiether the court erred in suetaicing the objeetion 
of defendants to the motes aa offered, That is the real suestion 
to be considered here, the brief of plainti?f dees uet diseuss the 
question, and defendants have net filed any brief, That there was a 
material variance between the inetruments set up in the statement ef 
Glain end these offered in evidence, there can be no doubt, Jennie 
Ldun ia not ides gomane with Jennie Lewin, and Merris Linn is net 
idem sonans «ith Borris Lewin. Freausgtively, Jennie Linn and Korris 
inn sre not the same persona ag Jennie Lewin and Merrie Lewin, and 
the notes offered wert net sbligatione such as were deseribed in the 
statement of claim, 

The question presented to the eourt ia not whether the de- 
fenee of noneexecntion and nen-delivery of the netes may be inter- 
posed in the absenae of a verified plea in bar, but is whether netes 


which ere not the same as these deseribed in the pleadings are ad- 
missible in evidence. that they are not admissible, see Griffith vy. 
Yurry, 3 Iai. 251, amd Sehr y. Senr, 205 111. App. 544. Irrespective 


of the statute, we think a defendant ie entitled te have the proofs 


effered correspond te the names of the persone againet whem the action 
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in brought. A proper anendment cf the statement of claim would 
have made these effared notes adminstble, and olaintiff shoul’ have 
avked leave of the conrt te make such amenanent, 

Ve ageume thiga wult will net be a bar to amother wherein 
the makers of the notes are sued in the names under which the netes 
were executed, 

For the reazons indicated the Judgment is affirwed. 

APUIREED, 


Mefurely, ». J., and C'Conmor, J., eancur, 
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in he Appeal of CHLCAGD TITLH aup Rust 
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GR, JOSTICR MATCHET?T VALIVERSD THE OPIRIOK OF THR COURT, 


This appeal cgoncerne a controversy arigcing on the intere 
vening petition of the Uptown State Uank to determine the rights 
of the complainant trustee to the own of $2632.82, wiieh the Up- 
town bunk received from ite predecessor, the Fidelity Trust 4 
Savings Dank, with whieh 1% was depesited by the Arnold Apartments 
Bailding Corporation. The Building serporation now dewands the 
seme againat the claim of the Chisage Title & Trust Go., trustees, 
fer certain owmers of bonde, 

The parties by their answer set up their respective claims, 
and the chaneeliory after hearing the evidence entered an erder avard«- 
ing the fund to the Building corperation. Yhe Trust company prose- 
@utes this anorai, 

The faete in time sequence appear to be that January 26, 
1926, Harry Yaviteh o1¢ Hvelyn Yaviteh, his wife, omers of certain 
real estate im Geok eounty, eonveyed the same in trust te the Chie 
eego Title & Truet Oo. as trustee te seeure the payment ef 240 
bends amounting to the aggregate sum ef 53135,000, The bonds by 
their terme matured upon different dates and drew interest at the 


rate of 648 per annum, payable at the Fidelity Trust & Savings 


Bank, The conveyance ineluded rents, issues and prefite and Gone 
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tained other usual erevisiens ef sue: trust deads. Sectign 4, 
article 7, of the trust deed provides: 


“In order to further ineure the prempt payment of prineiphl 
amé interest aw inetallmernte mature under the tercs of this Trust 
Deed, enid party of the first part does Lereby covranant and agree 
that beginning on the 28th day ef February, 1927, and em the 25th 
day of each of the five months innediately succesding a ae 
4% wil deposit with tre afi gee, trust & Savings Sauk at Ghi 
Tllineis, fur thes equnt of tha pond derg, a sum of seney wh a 
eiall be equal te reer tt er ¢ “tal s@uieamiual interest 
tharges for the @lx months period beginning Jenuary 26¢h, 1927, 
amé ending ‘uly 24tx, 1927, amd thereafter teginning Taly ab, i927, 
wiil deposit in equal monthly payments en the 25th day ef each of 
the monthe of each year, during the life-time oi the indebtedness, 
aecured by thie indenture, a wan ef money woieh cheil be #cual te 
one-sizth «ef the aucsunt of the seat suceseding soml-conual laterest 
¢herges falling 4ue fer the current one-lalf year porieda, resped= 
tively. 

aeeet The principal sum due January 28th, 1935, shall be 
deposited at the Fidelity Treet & Savings Uank on or beSore 
ganuery 25th, 1933, The intent hereef ie that such aggregate de- 
posit cne month before tue day of each seai-annuah Interest pay- 
ment shail be sufficient to meet seach interest payment when due 
an& as 1% matures, end guch aggregate deposit ene month before the 
date of each anmual principal payment ghall be surficient te naet 
such priccipel payments wien end ag each matures (except the pertia 
of the gern payment falling due January 25th, 1933, ae herein 
provided tor.)® 





Yavites aad wife thereafter conveyed the premises te A¢gine 
Heid duck and Srwine Suck, hie wife, subject to the trust deed, and 
Huck and wife in turn sonveyed the seme to the Arnold apartmenta 
Building Gerperatien, which now claima the fund. The conveyance 
Was gade subfect to the onegumbrance, but tuere ie ne evidenge that 
the Building cerseration expressiy assumed and agreed te pay the 
aneumbraace. 

However, the eorperation reeogaized the validity of the 
enqumbrance, and after acquiring title in eanformity with the 
provielens of said section 4, it from time te time deposited moneys 
with the fidglity Trust @ Savings Sank money in « fund bearing the 
designation "Arnold Apartuents Ginking und, Account 56. 43034." 
This ageount was epened January 73, 1959, and wae elesed xovenber 
7, 19%), by the withdrawal of $2959.32 therefrom, thia being the 


fund here in eontroverey, 
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On April 25, 1936, default having been made, the trustee 
filed ite bill in benaif of the bondholders te foreelese the trust 
deed. On April 26, 1930, Chester A, Davie wae appointed reesiver 
ef the property, and on Setebar 2S, 1931, a decree of foreelesure 
was entered, ‘This decree finds that bonde bee. 11 te 16, inelu- 
sive, for the sum of $1,000 each, tegnther with interest coupons, 
beeame due an? payable January 26, 1945; that intereat coupons Hoe. 
17 te 226, inelusive, tecame due ond payable on the same day, and 
that Maren 26, 1930, end for os lomg time prior therete the Fidelity 
Trust 4 Savings Sank wae the legal helder and oener of certain ef 
the bonds which are deseribed. The Aceree finds tha entire amount 
due under the bonded indevtedmese, but it dees not appear that eny 
ered4it was given for thie swa of $2532.82, which remained in the 
sinking fund, 

the last depesit in the sinking fund prior te the with. 
drawal of the account was made Hovember 25, 19°99, The next paynent 
of principal and interest according te the terms of the trust 4eeq 
would fall due on Jenusry 75, 1930. Frem January 26, 193¢, to 
April 23, 1950, Mr. Fitehugh (the manager and an officer ef the 
Arnold Apartmente Building GCerceration) was conducting negotiations 
through er, Reichmann (ome of the atterneya fer the trustee, as 
well «ae for the Fidelity Trust & Sayings bank and certain bond- 
helders) with reference to an extension agreesemt as to the matur- 
ing bonds. kr. Fitshugh teetifies that kr, Keiehmann said, “You get 
$4806 and take it cut of the bank and ehow /you have the money,” and 
that at the suggestion of ir, Yarner (the then president ef the 
Fidelity Truet & Savings Hank} (2600 wae withdrawn from the sinking 
fund and delivered tc him (the witness), and that he (the witness) 
aided therete $4500 in eash produced by the Arnold Apartuents 
Building Corceration from other funde, and that the total eum of 


$7,000 denanded by Keichmann was by agreement put in a leckbex in 
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the bank in the jeint names of himealf and &r. Brogkheff, whe was 
then menager ef the loan departeent of the Didelity Trust « Sav 
ings bank. 

&pril 23, 1936, two days prier te the Tiiing of the bill 
te fereslose, «@ certificate was issued te Fitzhugh and breckheff 
whieh reeitad: 

"This is to certify that ¥. b, Witsnugh has deposited in 
safe deposit bex ke, 2813, 27006; said bex being under the jeint 
control of V. &. Vitenigh ond ¥, J, Breckhoff; xeys te said box 
are being held by &. ©. Kahn for delivery eniy em joint order of 
¥. & Fitshugh, and ¥. J. Grockbeff for Fidelity trast & Javings 
Hank, * 

Altheugh the deores of foresiosure was entered October 25, 
1931, the sale under said decree was not held uptii April ®1, 1932,, 
and at the time ef the precesdinge upen the intervening setition 
thie sale had net as yet been reperted to the eourt, 

whe money in question resained in the safety deposit bex 
until the summer of 193), when kr. Fitehugh and Mr, Eroekheff want 
to the safety dapesit bex and teck out 9500, whieh was given te Wz. 
Vitahugh, and later, August 7, 1920, Er, Fiteshugh and Sr. Broekheff 
again vicited the tex and teok out the remaining $6,500, Mr. Fitee 
hugh retained $4000 of this ameunt and handed ir. Breekheff 22800 
for depoeit in the Uptown State Sank in the name of *Arnold Aparte 
mente Sinking Fund." (nm iovember 7, 1930, the Uptown “tate Yank 
teok this money with interest, then amounting to $2652.89 out of 
the savings fund aceount and deposited it in a general eeccount, 
where it reuained until May 5, 1932, when Fitshugh, on behalf of 
the Arneld Aparteents Building Corporation, tendered to the bank 
the Jeposit slip given te him on August 7, 1930, and demanded the 
money with interest. He wae infermed by the cashier that the 
money had been withdrawn and the account closed kevember 7, 1636. 
Thereafter, on May 10, 19352, the intervening petition was filed. 


The real question fer deteraination here is whether thie 
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money desosited in the sinking fund eae impressed with a truet in 
favor of the bondholders, ae the truste# eentends, or whether it 
wat a simple deperit of money by the Building Corpsration in the 
predecessor of the intervening bank whieh wae subjeet te withdrawal 
by the depesiter. ‘here ta some disousaion in the triefe as te the 
queetien ef whether the Suilding Carseration aswumed and agreed to 
gay the sortcage lngebtedness, Theat queetion, as we view this 
reeord, is net impertant. 

It ie updisputet tiat the Buliding Corperation teek title 
te the property; thet it reeognigzed the trust deed as # Yalid ine 
cumbrance end sade the depogite in the sinking fund in eenfermity 
with ite previsione ard negotiated with the owners of the bonds 
an@ the trustee fer an extension of the debt. it is not claimed 
that the cerverstion wae in ignerence of the tersis and provisions of 
the trust deed, or that 1% gueetioned the validity ef the trust deed 
ag @ iiem upon its preverty. I¢ affirmatively appears that in ite 
@enlings with the bond>elaere the corveration made the daponit in 
the ainking fund wits the intention of esuplying with the previsions 
ef the trust deed. ne whe takes title to real estate aabfect te « 
trust deed which ia ef reeerd, ia charged with actiee af the extate 
ence of the deed md the terme of the esnveyance, and se far ap 
his future dealings with the property are eaneerned will be bound 
by its provisions. Caln v, Barsaigux, 299 111. 371. 

There ig no evidence tiat indieates that at the time of 
making these deposits in the sinking fund the Building Corsoration 
retained any authority to withdraw the funds or that it retsined 
amy control er direction thoreaf, Phat tha depositary wid ite 
agents apparently had the aele gutherity te pay out the funds, ia 
indleated by the fact that ite autherlty wae recegnised in dravring 


gut the 92560 to be used in negotiatione for the purpese of getting 
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an extension of the lean, Then the negotiations fer an extension 
failed, the Building GSerparation consented te the redepoait ef thie 
$2800 in the sinking fund after it was withdrawn frea the safety 
deperit box, The principal and the interest were then in default 
end tae bill. to foreclose tue trust deed was pending, the Builide 
ing Corporation made ne claim on the fund at that time, when it ie 
fair to presume tie claim would have bean made had Lt been sunpoeed 
that 4% existed, The elienes ef the Suiiding Corporation in tais 
respect fer a year and # hall! ie aignificesnt. It dess not amount 
te an estoppel, but it dees show the attitude of the Sublding Vere 
poration toward this fund at that time, 

if the fund was originally a trust fund for the benefit of 
the bondholders (which if seems to ue it must have been), it would 
Fewmin a trust fund fer their benefit umtil they were paid in fw 
@o long as it could be traced or its idextity established, Silijams 
w, Hyams, 164 111. 9a; Bub! 

fhe Building Corvoration urges that the fund at no time 


S26 Til. 76. 





became the oreperty of the bondholders or the trumiee, and ia supe 
pert ef this contention cites a large number of cases, such as 
age, S46 Lil. 450; Silien vy. Dyer, 266 111. App. 


144; Wolf vy, Devel? & Go., 52 Fed. (and) 949, 1A of whien ore to 
the effect that antli euch time as a morigagee asserte nie right 





under the mortgage to the possessive of tie property by filing a 
bili of fereciosure, or, if the property is in the honde of « third 
party, by demanding possernion, the mortgagee has no rignt te the 
renta, iosues sand prefite ef tae mortgaged premises, although such 
rents, iseaues and profite are by the terme of the truest deed conveyed 
te the trustee. There is oo question about this rule of Law, but 4+ 
ie not, in owr opinion, 2ysiiesble to this ease, This fund is net 


Claimed upon the theory that it belongs te the trustees as renta, 


issues end profits ef the mortgaged pranises. Gn the eontrary, the 
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avidenot offirastivaly siova that part of the money deposited in 
the fund was net rents, issuer ot prefite. The tasery of the 
trustee, se we underatand it, is that by depesiting this money in 
@ fund secelaily designated te be for the benelit of the bendvelders, 
the fund was improasnseda eith a trust im treiy favor, and that untdi 
wueh Gime as they have been paid in full ita touet character reusing, 

tt is contended by the Dullding Sorgeration that the effeet 
ef the jansait ef this money war to create betwaen the Dank and the 
SsullAimng Gergoration the relation of banker and desositer and nothe 
ing mere, A® already ateated, tho manner in which the depesit wae 
made in this ¢p#etal fund (evidentiy in sconforedty with the previe 
sions of section 4 of the trust deed), toe manner in whick the fund 
Wat dealt with, and the condact of the carties with referenee to 
the d4depeeit, make if fepewedbie te accent this theary. 

a V.BSls, 271 Thi. 348, and Batersiek v. Hopkins, 287 

Til. 66, are elted by the Suliding Gorperation in this eonnestion. 
in the cave of People v. Salt, supra, the defendant was em triad 
charged with sccepting s deposit while knewing the bank toe be ine 
Solvent. It ware contended as a matter of defanse thet the Lasuance 
ef 4 cartivieste of deposit bearing faterest should be regarded ae 
@ lost and met « depemit within the weaning ef the erboinal law, 
It was held to be a dupoait within the acsaning of the orimins) goede. 





ig, £Upra, 2 certificate of deposit had 
been issued by the LaSalle Street Trust 4 Lewings lank in retern fer 
task, anf the bank closed witieut paying the certificate. The plaine 
tiffs aceaunt hed been insured avainet losa of deposits. Plaintiff 
&& Solder of the certificate sued the surety company on its gueranty, 
The surety company defended on the theory that the certificate 412 

mot represent a deposit within the meaning of the insurance contract. 


The court, citing Savages v. Bank of America, 239 111. 404, hela 





that sueh a certificate waa in legal effect a promissory nete and 
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negotiable, but further held ae between the aesured and the surety 
company that the money would be regarde@ ag a deposit. in these 
eases, however, a specific written stat«ient waa given the depeai- 
ter te the effeet that the holder of the certificate would be paid 
the money represented by the certifiente in due course, ‘There is 
mo such agreement either written or oral on ti« purt of the depoesl- 
tary bank in thie case, 

Lt ia further eonteided in besalf of the buliding vorporae 
tion that the trustee ie vreciuded from recovery because of the 
merger of all the obligations of the trust deed in the deere of 
fersclesure entered’ Getoeer 25, 1931, snd the sale thereunder on 
April 21, 1932. iighteap v. Eradiey, i106 111. Slo; oh title & 
Trust Go. v. Srenderayst, 280 Til. App. 31%, md Sagk ve Snow, 262 
Til. App. Si, are cited. it is werthy of netice that the cage last 
oited ean reversed by the Supreme court in 3398 111, 26. ‘The deeree 
of foreclosure had not been entered at the time these payments were 
made, and wien the trust in faver of the bondheldersa first come 
inte exiatenece. It dees met appear whether the amount for which 
the property wae sold was sufficient to satiarvy wie deerse or, ine 
deed, that the sale hus thus fer been apsreved by the court. The 
bendholdere are entitled te have the truet which was created lar 
their benefit continue until euch time as the indebtedness due 
them has been entiefied. 

The cowrt erred in finding taat the Building Corverstion was 
entitled te this fund, ond the decree will therefere be reveresd and 
the eouse remended with directions te enter an order finding that thi, 

money constitutes a trust fund fer the benefit ef the bondholders 
end that the same should be applied tc the payment ef any avteunt 


unpaid and new due them, the surplus, if any, to be turned over to 
the Building Corporation. 


REVERSND AND REMARDED ITH DIRECTIONS, 


MeSurely, ©. J,, and O'Genner, J., coneur, 
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PEINCEEeRLIS OCRPARY, 
a Corporation, 
appelles, 
va. 


MORTON ZAFUFACTURING COmPAbY, 
a Corporation, 
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Defendant appeals from a judgment finding it guilty of 
eentempt of eourt and inposing a Tine of $806 for tha alleged 
failure to esuply with an erder requiring defendant to permit 
plaintif?Y te examine certain of ite Gooks end reeerds, purseant 
te vection , chapter 81, Hevised Statutes (shill). This section 
ie ae foliews; 

“The Several courts suall Rave power, in any action parnd« 
ing before them, upon metion, and good and sufficient esuse shown, 
and reasonable notice thereef given, to require the sarties, er 
either of them, to produce books or writings in their pestession 
er power wiish contain evidence pertinent to the issue,” 

We do not deeu it necessary te determine whether or not 
the statement af claim states a good cauee of action, for we are 
ef the ¢pinion that there wae ne sufficient sheving made tc the 
court waien would juatify the erder fer the inevection of defend- 
amt's books. Plaintiff ia suing to esllest s bonus or commisaion 
om the sales of certain “suggeation boxes," waich are used in 
eommection with a eystem af advertising. Pisintiff's affiiavit 
asserts, on information and belief, that defendant Rae sold at 
least three thousand of these “bexes;” defendant's counter. 
affidavit desies that 1% has sold this member and allegere ag oe 
Tact that ®ince making the contract lese then ome thousand "bexea” 
or *sugeestion systems* have been sold by defendant; tHat all of 


said wales are set forth in the “sales register" kept by defend 


ant in the 4ue course ef business, ant that all of said sales 
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were made between Cetober 1, 1927, and January 14, 1926; under 
the contract exued on, plaintiff was entitled to commissions only 
on sales in excess of one thousand bexes. in Gaspary vy. Carter, 
84 Fed. 416, the court heels that it ia not sufficiont in these 
procecdinge to state that afYiant "believes" the books emlied for 
would tend to preve plaintiff's claim; that if a mere affidavit 
er belier were all that woe required, eseh party to a guilt might 
compel frou the other a genersl production of numerous beoke and 
papers se that the aeving party ceuld sift out of them any oire 
cumataneestending to supsert his position. hie would give a 
party the right to “seareh through a wase of private transactions 
With the mere hepe ef finding therein semething relevant to the 
eouse in iseua,* 

in Carden y, Zneminger, 329 111. G12, it was held that an 
order whieh left to the diseretien ef the attorneys of the moving 
parties to determine what was or wae oot material to tne lesue, 
was improper. This ease ales Held that in eueh a motion the court 
should congider the 4efendant's eounter-affidevit. Plaintiff's 
brief does not contrevert tis point. 

The record also sancorte defendant's assertion that 1¢ 
complied with the order. “he order required defendant to permit 
the plaintiff te examine all beexs “which will disciese the 
number of ‘suggestion systema’ gold by the said defendant from 
Jume 82, 1927, te the dute ef Pliing suit herein,” whieh vas 
Auguet 6, 1930. Plaintiff's petition fer a rule upon defendant 
to show cause®, asserted that Mr. Bliwood, ua auditer representing 
it, demanded that defendant cubsit for exzuuwination a1 books and 
Feeords which would disalose the number of “suggestion ayetena" 
sola by defendant frema June £1, 1927, bat that defendant refused 


to Gemply with sald order of court; thet some ef the beoks and 
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files subultied te plaintis!’ for axamination wee sealed and cove 
ered up a0 that plaintiif's agants esuld mot determine the an» 
tries somprised in cuch pertiens of the beoks sealed and covered 
ap. Derandant's enswar ciaimed that it had turnad over for ine 
epection te gieiatill's agents all booke aad records “pertaining 
te gahea of suggeation boxes from June 31, 1927% to August 4, 
1930; defendant further siates that tae firet sale during this 
period waa in Septawbar, 1927, and the lagt was extended in the 
sales register on Sebraary 1, 1928, and that the enly sales shewn 
in its bevkse ava batween thas dates; tuat the reason defendant 
aid not pernit a general inapection of its hocks aud reeords 
eovering ali bualueae of the defendant daring tae veried sovered 
by the order Was, that tae order restricted tne right 6f inesea- 
iden aud exucination ta beets and reeerds relating te zaies made 
during said peried; that if the erder had sutnorized a general 
@tawination and inspection ef defendant's beoke and reeords ree 
lating to otner business transacted during sald period, 1% would 
have violated the rights of thie Aefendant: defendant Surther 
aeld that we gortion of any booka or records mentioned in the 
eourt order us sealed; that the statements in the sffidewit ef 
Bliweed to the effect tuat defendant 414 net Aleeilese ali its 
books and reeer4s agpertaining to salea of “eugzestion boxee* 
made between June 22, 1977, amd Auguet 8, 1930, are untrue; de 
fendunt further asserted tket plaintiff wae « business competitor 
af defeméant: that defendant selis to bueiness coneerne ef ail 
kinds advertising on? sel¢s stimulating material: that plaintiff 
is am adwertiatis sgeney; that much ef defendant's material and 
sethets cannot be protected by patent or copyright, mit are 
valuable wail the reenlt of expenditure ef much work ond asney; 


that defendant's books alac contain the names of its customers, 


amd that defendant should uot be required to permit plaintiff te 
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examine all these records which do net relate to sales of 
“suggestion boxes. * 

The court heard the testimony of witnesses which tended 
in the sain te support the aliegaticone ef Bilbwood's affidavit 
with reference to the books submitted for ememinmation, and alee 
the aliegations of defendant's anewer. We hold that the order 
Limited the inquiry to the sulee of “suggestion boxes” or 
“eyatecs.” it did not call for a sweeping examination ef all 
ef defendant's books end reeords., Upon the showing made, we 
are of the opinion that defendant gomplies with the order. 

Yor the reasons indicated, the Judgesnt finding the 
defendant was in contempt, is reversed. 

REVERSED PITHOUT RARANDING, 


Matehett, J., soncurs. 


@'enner, 7.: I seree with the rewakt bat not with ali that ie 
gnid in the opinion. 
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GR, PRESIDING JUGTICN BROGURELY 
DRAIVERED THE GPLRIGK GY TAN COUNT, 


Plaintiff #while riding im an autemebile in Ghicage wae 
injured when the auteusbile ran inte o Aole or rut in the street; 
ahe brought guilt and had a verdict againat the defendant for 
$3,500; judgment was entered fer thie amount and defendant ap- 
peala. 

The ageident happened on Q7th street, which rune east and 
weat, at a point about twenty feet east of the viaduct by which 
the Keck Ieland rallread passes over O7th sireet; tae etreet undere 
neath the viaduet was paved with brick and was about fourteen fast 
wide; as the street emerges enst of the viaduet it divides inte tre 
driveways; one fer eastbound traffic, turne to the right around a 
eurve to the cantbcund lane. As originally constricted there was a 
Weeden curb along the southerly edge of the brick pavement, but thre 
curve to the right was shert, and about two or three years before 
the secident the street wae widened by moving the surbing south @ 
few feet and a new genent curbstone was put in plaee; the space 
between the south edge of the brick street oavewent, the o14 roade 
Way, and the new curbstone, was filied in with cinders and dirt. In 
arriving east on S7th eatreet and im making the turn to the right te 
get in the eastbound lane vehicles would drive off tne edge of the 
brick pavement and would run into this unpaved space between At and ~ 
the new curbetone, causing a hole im it from eight to twelve inches 


deep and from twelve to fourteen feet in length; this bele had been 
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there for a perled of one «or two veare before the acoident in 
question, 

Between nine and tem o'tcleck in the evening of August 24, 
1930, plaintisr with ber husband and som was riding in an sutomebile 
going eastward, the gen driving and plaintiff and her husband in 
the rear geat. ‘She gon testified that he had bean over this siace 
three ov four times prior te thia evening; thet he had the driving 
lights on and was going between three and five miles an hour as he 
approached the curve; tuat firet the front whee] and then the rear 
wheel went inte the tole. Pisintisf wae thrown first to the right 
and then to the left, aud then to the fleor of the car. Flsaintiff 
eays ehe did not knew anything for a minute but felt a severe pain 
in the lower part of her buek and then in her head, 

Defendant argues that the court ehould have given a per- 
emptory instruction for the defendant, as the Gity ise net required 
to pave its strsetsa fer any specific width. It is the duty of a 
municipality to exercise ordinary care te maintain «a hignway in 
reamonably safe condition fer traffic. Tae question ia whether or 
not, in widening the street at thie point by meving the curb several 
feet away from the paved portion, the City was negligent in leaving 
the strip next ihe new eurb unpaved and pormitting a large hele er 
rut to remain on thie uppaved sirip for one or tro yearea. The jury 
Gould oroverly find that this was negligence on the part of the City. 

A poreon lawfully uaing a public highway kas a right to 
presume that the sume is reasonatly safe for ordinary travel. City 
of Spring Valley vy. Gavin, 182 1ll, 232; Gity of Bast Dubuque v. 
Burhyta, 173 211. 553; City of Beardstown v. Smith, 150 111. 169. 

It is sufficient te charge the municipality with notice where a 
defect 1s shown te have exlated for so leng a time that the waniale 
pelity in the exercise of ordinary care should have learned of it. 


GSreham vy, City of Rockford, 236 lil. #14; City of Mattoon vy, Halier, 
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a7 T11. 273; » 256 111. App. 627. 





Ye cannet say that the verdict of the fury was manifestly contrary 
to the weight of the evidence, 

Defendent gaye that the amount of the vwerdiet ie exeesaive, 
Plaintiff euffered severe pain, eepeelally in the regien of the 
right hip Joint; @ slight discolerstien cf thie joint wae round; 
there wae preereure and inflamsation of the sclatie nerve; she was 
under the care of a physician for sbout @ month, and was then exe 
amined by a second physician whe found evidence of tendernese and 
pain in tae right hip Joint, wales radisted down the right thigh and 
ealf muscles te the Toot; the Decteor was of the opinion taat the 
selatic ousrve was affeeted; she received electrical treatments and 
wltra viclet ray treatments; the Dector advised that she wear a 
bandage or belt arcund the pelvis to Limit the metion af any varte 
that would irritate the sclatie nerve, at the time of the trial, 
whie: was ever 2 year «efter the secident, she was etiil suffering 
severe cain fren the injuries reeecived, Fe would hot be juetified 
in dieturbing the aregunt of the judzment, 

Sefendant complains of the refueai of the court te give tre 
inetructions tendered by 1%. The Siret refased inetruction telid tre 
fury thet » municipality is wot resuired te keep the streets in re- 
mote and spareely settied dietriets in the same condition as etreete 
and sidewalks in the center of pepuiation. there was no evidence 
that the street where the accident oseurred was in a rewote or 
eparsely settled Alatriet. A wuniecipaiity is required to exercise 
ordinary gare ts keep ail atreets within its boundsries reancnably 
este for traffic. 

Complaint is sige made of the court's» refusal of defendant's 
inetrauction te the *ffeet that if the jury believed that the acele 
dent in question was saused by the negligence sclely of some person 


ether than the defendant and that it wae net caused by negligence o/ 
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ef the defendant, them you sheuld find 1t met gudliy. This ine 
struction tends to confuee. Tho Le meant by “some person otner than 
@efendent"? The evidence established the negiigence of the defend- 
amt, end in ciner instructions the court teld the jury that before 
Plaintiff could recover it must find the defendunt guilty of nage 
Rigemce as churged in tue declaration, and tua’ gues negligence was 
the proximate and direct cause of thea injury to the plaintirys, 

Ag we Ganmet say that the verdict was improper and os there 
were ne revereible errere upon the trial, tre Judgment Le affirmed, 


AFFIRMED, 


Watenett and G'Cenuer, J7., concur. 
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BR, PRESIDING RUSTIGN KeauRELY 
DELIVERED THS GPIRIGR OF THR COURT, 


PlaintiiY brought miit, alleging that while he was driving 
bis moter vehicle wits due sare and eaution, defercant negligently 
and carelessly ran ole weter vehiele ints plaintiff's ear, neeese 
sitsting expencex fer repairs. Upon trish by the court defendant 
wae found gailty and plaintiff's ¢amages amnessed at $226. Dee 
fendant appeals, 

Defendant's firet point ie that the court erred in rendere 
ing judomesnt against defeniant becauve it gaye toat a higher da} 
gree ef care ie required of «a meoteriet passing on the wrong side 
of the read tham is ordinarily required. ven if thie ware an 
aeeurate statement ef the law, ae no bili ef exceptions is in the 
record, wo have Bo evidence as to the eegurrence and therefore can 
not tell whether or net one ef the parties wae atiompting te vase 
the other on the wrong wide ef the road, 

The next pelnt is that tee court gannet take judicial notice 
ef an ordinance unless the same ie pleaded. This is not the rule, 
Under the statute passed in 1929 courts take judicial netice sf munie 
cipal ordinances, Ghapter 51 Paragraph $7 (Cenili.) 

Pisintiff says thie appeal le taken merely for delay and seks 


that we assess statutory duwiages of ten per cent. Befendant's brief 


presents ne point werthy of serious consideration. Ye ore inelined 
te believe that the appeal *as taken merely for delay. We will there. 


fore affirm the judgment and sesees etatutery damages of 340 against 
the defendant. 
AVSIRUED, VITH STATUTORY DAMAGES, 
Matehett and ¢' 
G"Cennor, J9., concur, 
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We. TUSTICR MATCHSTT DELIVERED THE OPINION OF TAG COURT, 


Ry thie writ of error certain deferdante seek te reverse a 
deerece entered oy the Superior court ef Ceok county om July 11, 
1932, im a proeeeding brought in equity under section 49 of the 
Chancery act (see Smithe-durd's 111. Bev. State. 1931, chap. 22, 
geo. 49, p. 263.) Complainant nas net appeared in eupport ef the 
decree. 

the reeord disdloges that the erlginal 6111) was riled Sey 

6, 1932, ait that July 21, 1921, am mnended bili wae Tiled. ‘The 
amended bill was in the usual ferm of a erediter's bili and averred 
the recovery of judoment Hereh SO, 1951, by complainant against 
defendant Yindele Metel Cowpany, o corporation, in the sum ef 
$6782.66, upon on avard theretefore made in complainant's favor 
by the industrial Commiesion ef the State of [Liinein; that axee 
qution thereafter iesued directed to the Gheriff ef Cook county and 
was returned unsatisfied either in whole or in part; that the judge 
mont debtor, the Hotel Co., for several years prior thorete was ene 
gaged in the hotel business at 6019 Winthrop avenue, Chicage, where 
4t owned and ceeupled real estate deseribed which was improved with 
@ modern hotel building, and that the value ef the real estate and 
budlding in the year 192? was soprodimately $190,000; that this | 


Tesl eateate wae encumbered by « firet mortgage which 4id not exeeed 


$65,000, and thet there were ne other liene againet it orier te 
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August, 1940; that on or about August 6, 1850, the judgment debtor 


wih 


corporation made a trust deed to Chicago Title & Uruet Us. te ge- 
eure two notes for $27,800 eneh; that this trust geed was executed 
while the claim of complainant was nending before the Industrial 
Commission; tha: the judgment debter 414 net carry compangation ine 
eurance 42% the time eémplainant was injured, and that if knew that 
eonplainant would be exntitied to an award of a Large sum eof meney; 
that anticipating tint am sward would be entered, the trust dead 
was made to defeat, Kinder or delay ¢omalainant in the solieetion 
of hie Gimim; that the avard was entered in favor of esmpiainant 
on August 12, 1930; that Kax Stein was vresident and J, Biller sece- 
retary of the juignent debtor corperation; that they eonspired to 
defeat, defraud, hinder sed delay the colleetion ef the anticipated 
award; thet emeh one of them took $95,500 of the sertgage notes 
secured by anid deed of August 2th witheut giving sny coneideration 
therefor, ‘tor the purpose of hindering, 4¢laying and defesting the 
anticipated award; that Deceaber 24, 1930, the judgment debtor core 
poration executed am assignment of remte te 4. °. brown, whe wan a 
steckhol¢er and interested financially in the judiawent debtor vor 
peretion; that this ansigoment of rents wae likewise sade for the 
purpece ef defeating, defrauding, delaying ond hindering the gollege 
tion ef the award; thet the assignment wes merely colorable; that 
prier te the entry of the Judgeent on the award the Jadguent 
debter corporation made a pretended qguiteclaim of the real estate 
described te the J, Biiler Hetel Co., 4 cerporation, wiother de- 
fendant, for a pretended eonsideration of $1,000; thai the eon» 
Veyance was a sham snd made with the intention of defrauding come 
Plainant out of his just demands. 

The bill orsyed a full and complete discovery; made dee 
fendants thereto the Chicago Title & Trust Ce., the J, Milier 


Hetel Ge., a corporation, and |. ?. Brown; and prayed that the 
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trust deed of Auguat 8, 1950, the assignment of rente to Brow on 
Becember 24, 1956, and the quit-eelaim deed ef *ebruary 18, 1931, 
he declared null wd yoid and eet aside; thet the judgment debter 
be restrained frem making any aselgrment of ite property; that a 
receiver bexappointed, ani for other and further relief. 

The Windale Hotel Co., the J, Miller Hotel {9,., and i. B, 
Brown answered, The cause was put at iasue and referred te a master 
who réeoerted firding that the rendition of judgeent, the ieaue of 
execution whieh was returned unsatisfied, the various sonv-yarces 
as vet forth im the bill, und that the desde oF conveyance and the 
assignment were made while the Windsle Netel Co, wae inesiwent with 
knevledce of the insolvency and with knowledge of the pendeney of 
proceedings Tiled by esmolainant; tcat the saterial allegationa ef 
Complainant's bill were true, and that complainant was entitled tea 
the relic! as prayed. Gtufeetione filed by defendants vere over~ 
ruled, and these by order of the court ateod as excertions on the 
hearing before the chancelior,. The eourt, everruling these exeape- 
ticns, entered a deeree as reeomnended by the gaucter., The deeree 
found that the conveyarces of the real estate ait the assignment 
ef rents were made by the Judement debtor while ineclvent for the 
purpese cf hindering, delaying and defrauding complainant; that 
eommlainant had a good, yallé and subsicting lien fer the amount ef 
his judgment, whieh wae superior to the rigit, title and interest @f 
@efendante. Sdward ©, Neyer was appointed receiver of the ‘Tindale 
Hetel Co., and it was ordered by the deeree to acolgn ite property 
to him. 

It is urged in texalf of defendants tust Stein and Hiller 
who took the notes seoured by the trust deed of August 8, 1936, 
received the same in consideration of sums of money due for services 
whieh had theretefore been rendered by them to the Findale Hetel Ge., 


and that said mortgage is valid; that the Hotel Co. eould lawfully 
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erefer ite officers over other erediters, Stein and Kilier, how- 
ever, are not parties to this record and are not here complaining. 

it is next urged that there was no proof of the insolvency 
of the Windale Uetel Co. There was, however, an execution issued 
on a walid jutement against it whieh even new remains uneatiefried. 
This was sufficient proof of inselveney and justified the appoint 
ment of a reeelver, See Smithelurd'a Til. Kev. State., chap. 32, 
eees, 51 to 84, pp. 753 and 754, 

It is aleo urged that the decrees is agsinst the manifest 
weicht of the evidence, ‘the facts uson whieh the deere is based 
are practically undisouted om the vevord, wid justify th: deeree. 
It is therefore affirmed, 

AFPTRMED, 


Mesurely, ©. J., and G'Genner, J,, concur, 
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CHICAGG TITLE & TRUST COMPANY, & y 
a Corporation, PA 

Appellee, ‘ 

SPPCAL FROM 
Ve. 
GF Cook co ry. 
LBO WALLACE et al., 
Defendante. } goer nr 
Se one yi &, Or AN > 
On Appeal ef HEANY VANDER VALE, ki DS 644 
Appellant, } 


BR, PRESIDING JUSTICE MeSURELY 
DELIVERED THE CPIRION OF THE COURT, 


By thie appeal Jienry Vander Valk, the owner of the equity, 
geeks the revergal of a deerse entered in a fereelosure preceeding. 

The netes, evidencing an indebtedness of $37,500, executed 
by Leo Wallach and wife, were secured by a deed ef trust conveying 
the presises in question te complainant ae trustee. the firet group 
of bonds, aggrezating $4,500, were paid and eaneelied, Another group 
aggregating the principal sum of $7,000 became due and payable, with 
interest, on March 15, 1931, They were not paid, April 6th the 
Fidelity Trust & Savings Penk, « sorporation, as the legal holder 
and ewner of ene of the pringipal bonde, demanded in writing that 
the complainant institute foreelesure proceedings. By the terms 
of the trust desd, under such conditions the compiaisant, upon dee 
mand, was obligated to eemmenee forselesure procecdings. The cause 
was referred to a master, whe, after hearing evidence, recommended 
a decree in accordance with the prayer of somplainant's bill. Ex 
Septions to this were everruled by the chancellor and the report was 
aporevead and a deeree entered accordingly. 

Defendant Vander Valk first argues that the Fidelity Trust & 
Savings Bank ceased to function April 6, 1941, and therefore it had 
mG power on that date te eail upon the complainant te commence fore- 
Glosure procescdings; and that it wae not the ewner of any bend then 
unpaid whe could deelare the principal sum then due. The only evie 











ney ‘\ ‘ dy, 3 ALR | 
: ra" tuataos wear A APLT OBAOTED 
i Me ; stad das eqroo a 
one " ile ba , ‘ 
gorse HORE aNeeta iw 


venguea 2000 40. 
: : wt Bs + waALOW ons 


‘BBO AT*e OS ‘i “ay ma 30 tnacaa m0 


etnatle 


YLGHURe Ss agrreut outareame . 
‘, SHUOO SHY TO ROLES ary CARAT 


 ebtupe af ‘te sono odd ,die¥ tobasY promt Lao qae hay ee : Pe is 
.gatbevsot¢ etwasioote? @ af beredas soxseb # to fawieven ‘ote ’ oo 
beduoame , 002,986 Yo eneabetdehal as gatousbive pasdoit oat 


galvevacy text? to book « we heroes stow sotie baa soaker | ood 4 








querg geul't off .eataure wa sannkaiquos o@ potseous ak pos tan tg ons 
quoty tesitona belisenem bre bieg evew , 600 ee sibeoyatzan sabucit bo 
Stiw ,oldeqeq baa exh ameoed G00,T% to mus Lagtontay ads galiaget 
edt dtd Lirgh .biag toa otee yor AOL ,AL somal a0 seagate 
“ebied Layel off se ,woltateqses « ,aned agulved & taut? Wilenst 
ted? yatilaw a2 bebaamebh ,chaod Laqioniag edd to ome lo weave baw 
ganed off YX .agathesoote otwcetoe te? e@welseal tasaialamos ods 
oh acqu ,iaatieiquoe df asoiztibnes sexe tobau , deeb towed edt to 
gavug off ,egntheeroiq stuseloetot eonupceme of batsgiido sae om , 





heboeswooet ,seaebive gatracd twedte , ole , redeem @ ot baru tet ial 
“2% .Lfid at imemletqmos te toyeiq edt dtiw sonebtoogm at setonh re 
enw Stoqet ef) Aum telfeoaade od yd beLurt9v0 orow eft of anol? 
| sUigaihresse beresas setoeh & hie 
& feuxT ysifobst ont tent seugta dextt Ate’ aban’ Samhaeto ve 
bad oh wietoted? be A804 18 Liege aoitonu? os. ‘honave net ante i 
~@%ol eotemuog of tnnstatqnos aus mpea thaw os ofan noe ae 19404 of ; 
aad? hood Ye Le Tome od Sou sew Fk dads haw jean / exwnote 


whve yao ofl .ouh aose wer dnghonbeg oat omntanh Sino ate ts 

















dence touching this peint is tae testimony of a ir. Anderson, that 
he Was employed in the real cetate department ef the Untewn State 
Bank; that the Uptewn State Bank assumed the deposit liability of 
the Fidelity Trust & Savings Bank, “and is new working in connection 
with the liquidation eommittes frem the Viselity frust & Savings Bank 
in the liquidation of the assets taken over by the Uptewn Ctate Bank, * 
A banking corporation in preeess of liquidation hae power te 
settle up ite affaires, and in deaiing with ite assets has the same 
power az an individual would heave. There was no evidence that the 
Fidelity trust & Gavings Bank was in the nande of a receiver, or had 
surrendered its charter, or had ceased te trensact business, the 
evidence rather shews thet it waa in precess of winding up ite busi- 
ness, snd during such time certainly could eall upen complainant te 
act uwoon any bond or bonds whieh it might held, In the old case of 
Ryan vy. Quniep, 17 111. 40, it was held that the charter powers of a 
bank are continued until it is wholly liquidated or fermally dis- 


solved, snd in onan Yt Ge dh She LOR’ 2 & A442 Zi. 





8G, 1t wae held that a banking corporation might de “such acta as 
may be necessary to collect ite debts and settle up ite affairs 
after dissolution.” The evidence showed witheut diepute that the 
Fidelity Trust & Savings Sank was the owner and holder of one of the 
bonds in question in the sum of 31,000 and was vested with all the 
rights given to such owner under the terme of the trust deed. 

All the other pointe made by the defendant challenge the 
appointment of a receiver. April 16, 193), the reeeiver was ap- 
pointed after due notice to the defendant, Ko appeal was taken 
from that order, The decree from which the appesl was taken wae 
entered Kay 86, 1932; the reeciver ese not appointed by the decree. 
it is tee late now to question the propriety of the appointment. 


The right te eppeal from an interlioeutery order appointing a receiver 
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is by virtue of section 125, Practice set, chapter 110, ‘The propriety 
of the appointment of a reeeiver must be raleed by an appeal from that 
order and cannet be reviewed om appeal from the final deeree. F.C.L. 
vol. ®, see, 160; Murray we Hagmann, 315 111. 437; Vendalia v. St. 
Lee Ve & Te ih, By. BR. Ue., B69 Lia. 73. 

These are the oniy points presented im defendant's brief, and 
under Aule 10 of tule court a point net contained in the brief chall 
not be raised afterwards in the printed argument. However, we have 
eonsidered a point which is touched unpen in argument ehich goes to the 
merits. Ur. Vander Valk testified that he paid to the Uptewn State 
Bank $3,600, in six installments of $800 each, which was pisced in the 
sinking fund as previded by the provisions af the trust deed; that he 
made theese paynente in accordance with an agreement he made with Er. 
Wernan, president eof the Uptown State Banu, that if euch payments 
were made the principal netes azounting te $7,600, faliing due Mareh 
15, 1931, Would be extended for one year, the evidence as tc any such 
agreement is somewhat uncertaing cut im any event thers was ne ereef 
that ir, Sernan owned or held any of the bende which fell due Bareh 
25, 1933. therefore, any agressent to extend their maturity would met 
be binding upouw any of the a¢tusl owners of any of the bonds. Helther 
is there any claim that there wae any endersenent cade upen the bonds 
of any agreement te extend, nor any sheving that the owners of sugh 
bonds authorized an extension. Furthermere, there was ue considera. 
tion for the alleged agreement to extend, and even if it were made 
it would have been wnenforeeable, The payment of $5,600 in installe 
ments by defendant inte a ainking fund wae pursuant to the terme of 


the trust deed, and wae "for the egual protection and security of the 
vonds aid interest coupons secured in said truet deed.” Phe totel 


amount of principal and interest due Harch 1%, 1931, amounted to 
$0583.75. Obviously, the $3,000 wae not suffieient to meet this, 
and the bank had mo authority to apply it om the interest rather than 


on the prineipal bends due. The deeree holds specifically that the 
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Chicage Titie & Trust Company as trustee, and the Uptewn State Bank 
as the depository holding anid money, were without legal authority 
te make distribution of said moneys ‘or the payment of said interest 
coupons without payment of the principai bonds whieh matured on the 
fame day. 

Tais sinking fund was paid ever to the complainant, as 
trustee, pursuant to the direction of the gourt, and tae decree 
found thet the complainant, pursuant to tue provisions of the deeree, 
had applied the amount of thie sinking fund in partial satiefaetion 
ef the amount due upon se indeviedness, 

Ye gan find se reason fer gugtaining the devendant's eon} 
tentions, and the decree ia therefore aflirusd, 


ANFLEMND, 


Hatenett and O'Seaner, JJ., eoucur, 
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and JONH BRSSLAR, 
Appellees, 


BE, PRESTOING JUSTIO“N MesSUKRLY 
PRLIVERED YHR OPLATOR oF Tee couURT. 


Tae plaintirfr appesia From an adverse fudiment entered upon 
two prosilseory notes signed by defendants, teteling 71,100. The de- 
fendant John Keaeler wae a friend of the other defendante and signed 
the notes st their requeet merely se an accexmedation. Plaintirf 
first teck fudewent by eonfeeeion; tuie was vacated ant the esuee 
wae tried, with the result in faver of defendants; « sew trial wae 
granted ané uvon the veecond trial the result was the sama, 

Defendants asserted toat they were induced te sign the netas 
by traudulent representations. The evwidenee tended to shew that 
Plaintiff was the owner of a greeery business which he offered for 
gale. Seteniente John Kiana and hie wife Josephine learned of this 
amnéi salled on plaintiff? at his stere. Plaintiff renresanted that the 
stere contsine’ goods te the value ef $1,800 te $2,000; that the burle 
peas was a well established grocery business with an income of 985 te 
$30 a day during the veek and $975 a day on Saturdays and Sundays. Dee 
fendants were inexperienced in such matters and lecked at the shelves 
and saw that they appeared te be filied with goods and cans containing 
goodea. Thereupon, relying upon pleintiff's representations, defend- 
ants purchased the business with the goods for $2,100, paying $1,000 
in eaeh and giving the two notes for the balance of 31,100. 

Shortiy after they teok possesplen they discevered that the 
shelven were largely eapty, that the geoda and cana were stacked up 
in front while the baeke of the shelver were empty, Defendant 
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Blahs snd his wife took an inventery, and he testified that they 
found enly $300 worth ef goods en the shelves; instead of the ¢25 
to G3) a day, a8 resresented by plaintiff, defendants took in net 
to exeee’d $3 a day; thiv wae mostly for iee cress and candy fram 
the children of the neighborhocd; there was ne grecery bualnese at 
ail. Defendants teld plaintiff they nad been swindled and asked 
him to take the store back, whien he refused te de, 

Repreeentations that a business is bringing in a eertain 
amount daily, if falee, #ititles the vendes upen discovery of the 
facts tc a rescission of the contract. Douthit v. Swimey, 316 ILi. 
180; Savarian brewing Co. v. Sarrar, 164 111. 471; leks v, Stevens, 
121 211. 186; Allin v. Hillisom, 72 lll, Ol. Gr be may stand by 
the bargain after ne hee discovered tae fraud and recover dasages; 
or recoup in damages if sued by the vender, Allen yv, jiemn, 197 
fil. 486. 





the trisl court saw the witnesses and heard then testity 
ané could properly ring that the execution ef the netes was in- 
duced by the fracdulent representations ef the plaintiff and that 
euch fraud was eurfficient te defeat the action of plaintiff. 
feat, 341 121. 385, is net applicable. There 





the seller, an experienced buteher, representcod that he was making 
$706 s month in the business, The court said that the business de 
pended entirely upon the ability ef the vendor as a butcher, and 
the fact that the vendee was set ae ukilifui as the vender and 
could net realize as much did net preve that the vendor had falsely 
represented the amount he was waking, 

Two triale hove produced the sane rasult. We would net be 
Justified in reversing even on gore substantial grounds than pre- 
sented by plaintiff. The judgment is therefere affirmed, 

AVP IRURD, 


Batehett and O'Conner, 27,, coneur. 
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WANEST MARTY, Adwiniatrator of a ys 
the Estate of Pearl Hardy, Decessrd, fo ae 
ApoeLies, ra ail 


APPEAL #ROK 
VR. 


METROPOLITAR LIE IMSURALCEN CO,., 


at : 
GUURY OF CHICAGO, 
a Corceration, } : 


Appellant. DR TA TP G 
9 1.A. 644 


MH, PREGIDIKG JUGTICH BeGURELY 
DELIVERED (8% OPINION OF THe COURT. 


Defendant aposale trem a judgaent fer J745 entered upon the 
finding of the court in an action brought te resever upon two Life 
ineuranee policies iseued by it upen the Life of Pearl “Cardy - one 
for $2768 issued in 1924, the other for 3486 issued in 1925; she died 
December 24, 1930; the policies were in full foree and effect at 
the tive of her death. Defendant asserted tat it had already paid 
the amount due om the policies; plaintiff rewiles that if thie is 
eo, defendant impreperly paid the asicunt to the wrong person « in 
fact, a fictitious person, pursuant to a scheme of the defendant's 
agent te procure part or all of the proceeds of the colicies fer 
bimeelf. 

Pearl Hardy was the wife of Srnest Sardy, adninietrater 
here; for over a year before her death sie wae 121 end her bus 
band wae unempleyed; they turned over the policies to a ’r, Frank 
Williams, the clergyuan of the ehureh te whieh they belonged, ree 
questing nim to pay the premiums on the policies, sauounting to 
seventy-five cents a week, with the promise that hen ehe got well 
ahe would refund the money. Mr. Silliame tostivied that he undere 
took to carry out re, Hardy's wishes; thet he made payments eof 
premiums for about eighteen months, until ner death. ir, and Era. 
Williams testified that they knew Mr. Joseph Herriek, an sent ef 
the defendant, as he collected insurance premiums from wre. 


Williame upon a policy iesued upon her Life; that shortly before 
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Urs. Hardy's death they gave the dardy policies te kr, Merriek fer 
the purpose of colleating sume “dividends"; tiat after Mrs. Rardy's 
death kr. Merrick told them he esuld not do anything sbeut the 
policies. Merrick denied that they gave him the policies, 

The policies contain a provision that the company might 
make payment to the insured, huebend or wife, “or auy relative by 
bleed or connection by marriage of the Insured, or te any ether 
person appearing te said Company to be equitably entitled ta the 
same by reseon of having incurred expenae om behalf of the Ineured, 
er for hie or her burial. ** 

dark Joeyar Was the assistant manager of the defendant come 
pany at the office on Asst Forty-seventn street, Chicage; he sare 
that on ¢r about January 15, 1931, a woman came to the officer te 
file a claim om the Hardy policies; that me filled out the claim 
fer her; that ake gave her nase as Bema Svene Filiiems, her age as 
68; the elaim stated that sae was the mother of the deceased Fear] 
Harty; thal the deceased Left two brothere, Hichard “vane and John 
Svans, and ome sieter, kre. Kuan White: the wouan eigned the eleim 
“Yuma Swane Yilliams, Residences 2964 Dearborn Street." Ur. Keyar 
further testified teat the defendant's check for $743, renresenting 
the daata vonefits om the policies, was iseued payable to the order 
of toma Svans Williaas, and that he asaleted her in having it 
cashed by a kr, Johnican, ex undertaker whose cetablishwent was 
nearhy, Gpen the trial Loyar identitied “re. yra Villiase, the 
wife of tr, Frank Yilliams, as the woman for whem he filled out 
the claim and te whom ke gave the money; ke admitted that Mrs, 
Williams 41d not appear te be 58 years oi age, the age of the woman 
whe gigned the elaim. ire. @lliiame denied that ahe was the woman 


or had received any money om the volicies, Ae Mre. liardy was ape 


proximately forty-two yeare of age at the time of her dest and Mrs, 


297 dbbvvelt 12 of ae toitey ybtelh orig even vet? aah a! yhtes eels 
ehtat cov tegta gant p*abanblyth* onto gatiealion To eveqstng axis 
ous fuodea gridtyae oh tea bicas ond mdt blot doiview xt | ‘josh 
-tolotfog oat ald evea you? font pehood wotrtet. aehe blog 

‘@igle: queqetoo Ott fat? nolatvetg « aladaes aetotieg sat 
ed svitetor yas to" ,ethv to baadeud ,hwrusak ane of dnemyaq edem 
teddo eau of 16 ,botwant eff “Ye ogattisc ve Ags os naeD we hoold 
edt of betel as yldetivos ed of qaeqnod bias o? aalrasges noatoe 
bere a! nat te Yhwdied ag oane qae horxwost gat vad te noeaet ve ome 
. *8 \feltud dod te oir ot % 


Me Pe aes 


OS juibatiok ‘oat wo to goiac fwtelons oa9 Baw taxol a0 ip 





eten od soane bak Foe a Kiasvaceerte% seal no seitts one te ynee 
ot sottte ea 9 smo domoe w ,LEOL ,84i ‘cxenne’ tuods xe 0 sent 
lato oad tuo beLftt on tad reriotiog chtek one aie utats * ort 
ae oyna tout yan LER ace oe sant ea ein wed sveg one tad i080 tor 
izes hosabio’ edt ts ‘rocid om eid saw one testa be sudo ate to oat ee 
adet ew anew tamale be ox si8 ond ows fies beensonn outs tat rytaal 
ataio ost being ke Semow sald ex knw ana atk wtoseie one bin anal 
‘ayo th * deeTts modined Baer songhiaex camp tieW saave oun” 
pats aveorce Bate xo0% Hoese a taabasYob oft tony bert tines war 
webte ane of aida yg houawd saw aoind tog oa ae ng Ptoned Kieob oe 
ti qnived ai ted botelaas ont Sacs bets «tm LEM anv ‘amet te 
wae impmatet Ldaton se ow rodeos tehnw ee «Hao Louie’ tH s “ ‘besten 
ast? oan tiie aye ork hols Asaeb2 wyod tates oni nogd “sehen 
tug be tkit od) asic <0't anon ects an vasa NLL xe tH xo pth 
-aee gucts bess habs ot reemiont eal oven ast mort oe bas mate os 
gamer ott ‘Ye ‘sa oris ome te wtaey 88 of of 1a8Rga tom ate ama bist 
sasoe odd caw ale Seid detosd emellLIW .ort amtaty ott ‘hengte ov 


on 
Mudie 


oe ann shel rv (steteliee odd a v8 gh had dovtoaes Luted 















hicks ON 
* 
wnek 









Williams under forty at this time, it is searcely credible tiat 
ashe would attempt to pase herself off as the mother of Exes. Hardy. 
vr, Johnican teetified that whea he cashed the ehagk for 
Mr. Boyar taere wan a woman wits “im, being asked as to whether 
Mrs. Silliame, present at the trial, wae the veman, he could not 
say. je says he gave the money te ur. Boyar and does met knew 
what ne 414 with it, The trial court required Ars. Myra Vililames 
te sign her meme three times on a sheet of waper, and then the 
name “Sama Evane Willisde” three times. Sr. Hounds, a wpeciallst 
in ¢xmnining 4isputed hendwritings, testified that the signature 
of Boms “vans Yilliame on the siaiw ef less and upon the eneck 
were vritten by the eae persan, end that the person she wrete 
the eix nignatures (these written by #yra Williams) did not write 
eoy of the other signatures cr indoreenents. ra. Emma Waite 
teatified that she wae the mother of Pearl Hardy; thet her none 
wan S940 South Bvans avenue; that Peari Hardy lived there untid 
her death and thet she received no money on the policies, it is 
not without signifieance that the witness beyar had, about & 
year and « half pricr te thia time, keen arrested ior an alleged 
theft of the grocecde of anotner policy desued to an “Same, 
illiexs." In the claim for lose is the avernent that the claim- 
sant, “Emme Evare Wiiliame,*® had paid or become liable for the 
caste of the burial, and that the *tetal undertuker's charges” 
were 8400. The evidence shows without contradiction that all 
theee expensen were paid threugh another »jeney. The ¢laim sle@ 
gave the name of twe fletitious brethers of the deceaeed, named 
Uvans, md a Pietitious sister named fama White. These and other 
eireumetances appearing in evidence could properly sonvince the 
trial ceurt that Koyar, througn & Tiotitious beneficiary, procured 
the payment of the pelicies to paragon net entitied te reesive it. 


Defendant argues that no proofs of the @eath of the inaured 
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were made upen the blanks w@ required in the policy. As we have 
agen, cluims were fllied cut by kr. Boyar, defendant's sesiatant 
Manager, <td were examined snd appreved by bln; subsequentiy, 
Eynest cardy wens to defendant's office and taixed with 4r, Merrick 
"and made the claim;" mot receiving any reply, he employed an at- | 
texney te investigate tue satter; subsequently, Ere. Phite, the 
@aeeased's mother, want with an attorney to defendant's office 
aud wad tG1€ that the ineuranee kad slresdy been pala, and the 
attorney told them that they had mrry Loe wretig pergon; that 
ive. shite was the wether. 

we are of the opinion that the elain made out by Soyar and 
fuapected aud filed by the defendant vonpany, was, in «ffeet a 
waiver by detecncent of the mecesetty of filing other proofs ef 
é¢nth. Defendant has tazen the pesitien that sulvielent preefs of 
death were made. It should mot now be permlited to claim that 
ether precise musi be made, There ie ne contention that raest 
Kavdy, the widewer of the deceased and her legeai heir, is net 
entitled te recover under the provisions ef the peliey if the 
lows has not been said to a prover party. It was solely by the 
hegligence, or the wrongful cets of defendant's agent, that 
plaintiff was denies the right te eelleet the lasurance, 

Ye eee ne veusen to disagree with the eolielugion of the 
trial eccurt, and the judgment is affirmed, 

SF BIRBED. 


Batchett amd O'Ganner, J%,, eomeur. 


Wal ow ws sen kiog wae me berthupoy Oo CRaeld way age hs oxoW 

‘Pietersen a tdanas'tey teed ul YE See BeLLLY seew eakele (neee 

"Fe ifaoupeedua gad ‘“o bavotggn tue bealwege wae See ,teyanem 

aobaveu -88 Ashe Rediad baw wot ys 8 Sieh On eed © OF row Yee ae 

it Se beyolque ea pydqed ‘Wee univioned tom “perars ony obae boa® 

one ,oc i882 , ox ‘Visseusendua protien aug Seagideavad os ‘Ye aries 

SOlite eon teh of warsete sa RSlw doow: feoddow ‘A 'otengoeh 

“at bite Shag aed bustle bax SONeTHERL OLS Jade dtot tee bea 
dada how tey yHOrw ead of\Hdeg Raw ‘yoms tadt told bho: yee 

tad om O88 aaw aabay a 

hue tego yd deo whim mals Ode dang HOltige CAS “Le etmg@T om 

| AONE ak fame penegand sawbae ted ans OLY bay tazongaa 

Ye eheotq madre yadtiere ye tewseen ony 84 taatas'teb ye: teeta 

Ye eraane fielol Ties teat aekslaod axe #08 hee wast Pi thane” tee 

“dade mals a4. Settlers ef wou don pLaeadeoxt. “sebsa 940" Ato0s 

SeSGCt Fads dolduedves oa et eradt owe OF Panam ‘wWhoetg tedte 

ton ef (tied Lines ded paw Soakooeh eA? Ye tovenhw ond’. + htaed 

o UE yekiog #44 %q Stolalvere ed sohay gavooue oF ‘betehe me 

edt ed yieléa gow ot ‘Weag. dala 2 OF bing toad don Aba weet 

te de # dtebaes tes by dton telasdotw ax? 2e0 Veohenttgsa 

LD 20 ehaighad cans P9eLiea OF ety IN 98 bodagh daw benny dl 

oct to aglesiouan weeds te SOXyoRlh £2 woages on 99a OR" dey 

bomrk ts a2 Tae hat oy pod pantd | tata 

RAINS. eh ge een ae a Py) a ER a ah ay ae pt 








WteoReD Wh) ‘Peenheabiuiien stodotas ; 


ae oe a ee, 
ih Men aka. oa Me ar 











Asn 


$6591 


BAK THOREK, 
Appeli¢e, 


VB 
UBION TWDEERITY COMPASY, 


a Corporation, 
Aprellant. 





Roe Rap See Me Senet Ta San te 


Le 644) 


MAR, PRESIDIEG JUSTICH KReSUBELY 
PRLIVERED THE OPINION OF THB COURT, 


Plaintiff breught suit on a bond tesued by defendant to se- 
eure a note for $35,006 signed by Alexander ?lewer and Samuel ¥. 
Viower, payable to plaintiff, maturing Getober i, 1831. Piaintiff 
declared’ that the note bad not been paid and that defendant was 
liable upon its bond. Upon trial by the court plaintiff had a 
finding and judgment for $35,600 and defendant appeals, 

There io Little, tf any, diepute ar te the facts. In 1929 
plaintiff had leened Samuel Fiewer and Alexander Slower g103,000, 
taking certain sequrities se collateral, among then a mortgage 
eovering a leasehnoid; this particular soliateral renvesented 
$25,000, bat plaintiff's attorney advised him that 1% was not worth 
#9 much; plaintiff told his attorney that the Flewers had repre- 
eented that this mortgage represented a Treeneld instead of a lease 
bold; plaintiff's attorney communicated with the Fiowers, etating 
that plaintiss wanted better collateral; the attorney then nad@ 
complaint to an inveatigater in the efiiee of the State's Attormey 
and met the two Flowers there and was teld by them that ether secu- 
rities vould be substituted for tae mertgage on the leamehold; they 
offered real extate bonds to ba substituted but those were refused; 
they aeked whether their note with a surety bond would he accepted 
by plaintiff and were tolé that if they would get a bond of the 
Uniden Indesnity Company, the defendant tere, that plaintiff’ would 


aceept it. A form of bond wae submitted, and subsequently the 
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mote and bond in question were delivered to the attorney, whe deo 
livered them to plaiatify?, 

fhe mote is dated July 31, 1929, in whieh Alexander ¥lLawer 
ané Samuel 7. Flewer promise to pay te the order ef Or, kax Thorek 
en October 1, 1931, $45,0i4) with tnierest. The bond, delivered at 
the game time and woien is the basis ef this ewit, reade az folliewe: 


“Anew ALL Ben by Theae Presents, that Ye, Alexander Flower 
and Gamuel ¥. FPlewer of Ghicage, [ilineis, ae principals, and Union 
indeenity Company, o louisiana Corporation, a8 surety, are held and 
firmly beund unte Dr. hax therek of Chicago, iliineie, in the penal 
eum of £55,060.00, ete. Deted July 31, 1629, 

Sheress, wuuder date of July 31, i829, a certain promissory 
note wae drawn in the sum of 835, 000,00 in favor of Dr. Bax Thorek, 
signed by Alexander Flower afd Sewuel ¥, Zlawer, payable Getober 1, 
1G4l, said note being attuched hereto bearing number 1, 

#ow, Therefore, the eondition of the foregeing obligation is 
such thet iv the said principals siall well and truly indeemify and 
held harmless the sald obligee from all less, casts, or dunages 
which he may suetain by reason oi their failure to pay the above 
ascribed cromissory note, by Getober 1, 1941, then thie obligation 
te be wold; otherwise to remain in full foresee and effeet. 

SwRe 

i (Signed) Alexander Flower 
iis Samuel ¥, Flower 
Union Indemnity Company 
by Timothy E. Dunne (Si ened) 
Atterney in Tact. 
(Seal) 
Vaien Indemnity Ce. 
inecerserated 1919, * 


The note wae not poid at maturity and a written demand was 
made by plaintirf on the defendant fer payment, vuieh was refused, 
and thie suit followed. 

Refendant's first point im that the bond refers to a note 
"attached hereto,” tut the nete introduced in evidence was not ate 
tached to the bond. This is not important. It is only reauired 
that the note be referred te in the bond in such a way oe it ean be 
identified, Bartlett v. Wheeter, 195 111. 445; Despres vy. Yolz, 134 
Tl. App. 211i; | pore, 111 Lil, App. 845; Jaughawout v. 


Raymond, 148 Cal. Sil. 
it is next argued that the bond is not an undertaking te pay 





the note upon the failure of the makers te pay 14, but ie an under- 
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teking te indemnify the obligee agninet Lees after he hae made a 
renscnable effort to collect it without suceens, The obligation of 
the bond is to “well omd truly indemnify end held harwlese the eaid 
obliges from ali less, ecsts, or damages thich he may euetnin by 
Feasen of the failure cf Alexander Flewer and Samuel ¥, Flower te 
pay the above descriied preuisesry nete,by Cetobexr 1, 1931.* 
Contragte of guaranty of negotiable instrugents may be cone 
tracts jterantesing the solicetion of notes and contraete guarantege 
ing toe payment of notes. “he firet kind Le a guaranty conditional 
iu ite charseter, the condition being that the owner ef the note 
@iail use ordinary iegnl means to oollect it, but without avail, 
Beche vy, Jizvkyatriek, S21 Ill, G12, Uefecdant eiter numeroue cages 
Which it is esaid eupport the ciaim that the guaranty in question is 
of this covdiiional character, The only case in thie “ate presente 


ed is Bisisdel) the, 11 TLl. Apo. 498, where the 





language of the bond was construed to be of thie kind, Ey the bond 
there considered, tao surety agreed te indemnify the obligee “from 
@ll actions, sults, costa, charges, demands, lees end expenses whate 
sosver (including attorney's fees.)* Thin language aight reanenably 
be construed ae a guaranty conditioned uper an attewot toe eollect. 
In the inetant case the ebligaticn was ta indemnify from “loss, costs, 
or dasages," by Getober 1, 1952, 

it is & well established rule of constraction that where the 
meaning of an instrument is uncertain, the construction shich the 
parties themselves have placed upon the instrument will prevail. 
On Auguet 13, 19296, evidently curcuant to o request from the Union 
Indemnity Company, Alexander Flewer and Camuel ¥. Flower, the 
prineipala in the bond, wrete to the Indemnity Companyythat: 


“In consideration of the Surety bond given by yeu te Dr. Hax 
Therek, guarantying the payment of a $35,000.00 mete dated July *ist, 


1928, and due Geteber let, 1941, we the undersigned, hereby guaranty 
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and agree to pay to the order of Ur, Sax lhorek, $1,000.90 monthly, 
etarting on the first 4ey of September, 1929, whieh amount will ree 
fuce said bond given by you at the rate ef $1,000.00 = month, the 
entire balance te be paid on Geteber Lat, 1931. 
Very truly yours, 
ALexender Flower 
Senuel ¥. Vlewer* 

thie letter is coneistest enly with tne understanding that 
the bond wae « guaranty of payment, Further, the Gheri‘an Trust & 
Savings #ank wrote to the defendant on August 8, 1930, saying that 
ene of their cilents was helding # premiesery nete "whieh we ander~ 
stand has been guaranteed by pour company.” Then foliew numbers, 
namea, azcunt and date, identifying the tend im queetion. the Let- 
tor preeeetis: We underateand taat your guaranty is te the effeet 
that if the gald srodissery note ie net paid by AlLemander and 
Samuel Flower on the date of maturity, that your gempany has guarane 
teed the payment thereof, We shall te pleased te nave you -dviee us 
whether these are the true faets in the situation." Te thie de= 
fendant replied, after giving duta identifying the bend and note: 

“We have your inquiry ef Auguet 8th regarding the ateve bend 
which we have exeeuted on behaly of Kesare. Alexander Plewer and 
Seuuel #, Flewer, This bond was executed in favor of Ur. Hax 
Thorek, Chieage, lilineis, and yeur understesding @f the character 
ef the guarantee is correct, * 

These communications clearly siew that the parties te the 
bond intended aid uncderetecd it te be a guaranty of payment. 

Upon the trial eounrel for plaintiff questioned a vitneas, 
Semuel Flower, ae te the financial werth of the Yiowers on Getober 
1, 1991, the day the note matured. Upen abjection by defendant's 
eeuneel plainti?f expinined that while ke Bad taken the position 
that the bond wae a guaranty of payment, yet, in view of the fact 
that counsel for defendant had insisted that 11 was o guaranty of 
eollestion only, ¢ounsel fer vlsintiff wished te develop that the 
makers of the note kod ne property or assete out of which eolleetien. 
of the note could have been made, Defendant's ebjection to this 


line of testinony was sustained, Befendsnt'’s position om the trial 
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apparently was taat avidence us to the uneosiliestabliity oi tae mete 
wae incoxpetent, It cannet naw be heard te assert that the bend 
was conditional apen on attenot &@ oGliget the sote. 

Get andgant sthival Oh tanes & wertified copy «ef ite charter 
fer the purpose of shewing that the exeeution of the bend was ultra 
Mires the corporation. ‘ihe court sustained an objeetion to this 
evidence, We think it sheuld save been admitted, and a9 it tea in 
the reecrd we have examined it fer the pureese of determining the 
eharter covers of the defendant. aAmeng ether things the defendant 
wae given autherity “to guarentee the performance of contrasts other 
than insuranee policies,* Yhat the werd “sontract® includes @ prome 
issory note must be conceded. In Babional Surety Co. v, benehan, 
320 Bd. S848, the court had under coneideration fucte invoiving e 
bond given to guarantes the payment of a note. It vas argued that 
in ¢conmetruing the pewer  iven by the use ef the werd “contract,* 
thie word sheuld not be taken in ite broad iggeal senee but should 
be convined te a narrower meaning, end thet unless the charter cone 
taineég wzprees words giving power to cusrantee prociesory nates Tar 
the payment ef seney, then the porer should net be read into the 
eharter by siuaply exeressing the sever as one te guarantee contracts 
generally. The court declined ta follew this argument, saying: 

“While it ie true that speeial autherity must be eonferred, 
by ite charter, before any corporation ean become the surety on any 
hond, yet we know of no rule of law, ner any reason fer such, that 
Would require a narrower acaning te be attached te werds covering a 
grent of power than the words used necessarily ingly, orovided, ef 
course, that the power awsumed ta be sxereised ie a lawful one. 

“The very nature ef the business for whien the appeliant 
was chartered is that of beeoming surety for a great variety ef 


tlasess of suretyehip, and the character ef suretyshin herein 
claimed is neither unlawful ner againet publie policy.* 


Defendant ie in the surety business for prefit, It reeeived 
a premium of $625 for the invtent bond, 16 ds essentially an ineure 


ane@ risk underwritten for a money consideration, and therefore the 


¢ontract will be cone traed mest wirengly againet the defendant. 
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Amorigan Surety Co. v, Yaaly, 170 U. 3, 133; Lasher v, U. 8. 7, & 
@. Go,, 239 IL], SO; U, 5. F, & UG. Go, vy, ¥! Ke 


#53 111. 475; Peophe v. Boge, 274 11). 310; Morks vy. bnofaky ¢e., 
253 131. App. 205. in Spencer om “uretyship, page 124, the autser 


faye: 


"All ambiguities in tue Lenguage used boing reselived in 
fever of the benericiary «0 Leng 26 vielense ie not deme to the 
plain and palpable mesning of the *ords actually employed. in 
ether werde, compenented surety companles, unlixe the private «ar 


friendly surety, cannot invoke the principle strieti 





in Eeliegs v. Javre, 199 Ped, 727, it was held that the 
aeectrine of ultra vires aheuld never be applied when it will defeat 
the ende of justice, if nueh a resuht can be avoided, 466 alee 
Deneoke v. Seat, 194 ia. GOGO, Ye Gold that iesuing the bend was 
within the pewers of the defendant. 

Befendant sought te introduce evidence tending te shew that 
the Flevers misrepresented their assets and thereby induced the de« 
fendant to sien the band, Age eouneel admitted they had ne evidenee 
that plaintiff hed any knewledge of thie, the court properly sustained 
an etjeetion, The negotiations fer the bend were between the Plevere 
end the defendant. The defendant received a premium for executing 
the bend md accepted collistereal steurity from them te orotect 
iteelf, If defendant unvieecly relled upon their representatione, 
it has only itself to diame and carmet question the righte ef plains 
tiff, whe tock the bond in good faith, in Warg 
So., 167 Be. Apo. S79, it wae Held that the surety was catonned Prem 





taking advantage ef the fraud of the principal in »sroeuring the bend, 
the sourt saying: 


“Where the surety is mieled by fraudulent wLlarenresentetiones 
of the principal into signing the bend and the obligee innecent ef 
any participation in or knowledge of such fraud reecives the bond 
from the principal te whem the surety hag intrusted its delivery, 
the surety is estepped from relying om the fraud of the principal 
~ an action on the bond and must bear the loss cecasioned by such 

raud, 


in 





sey 3G Ped, 129, the court 
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held that if the surety relied upon the debtor and eo-obliger seeking 
the bond, “Ait 414 ao at ite peril, end ia nene the Lens liable that 
therein the dobter's representations of conditions of the bend may 
have been affected by fraud 6r siatake,* 

The bond was not emecuted im coneiderstion of a prier ax- 
iating indebtedness. This was simply a ease of « debtor subseti- 
tuting ‘er ether eoliateral the note of the Flowers with defendant tg 
bend as surety aa collatersi; there was ne change in the lasebted- 
m@Se HOEY release 6f the debtor. Delendani's counsel have cited a 
great number of cagen touehing the sufficleney, as conelderation,of 
*% orior existing indebtedness, That guestien is net inveived in 
thie eases, ‘There ig nething in the record whieh augstions the 
transaction by which plaintiff ieaned money ta the Flewers. 

4Lemwander and Samuel *. flower were net the agente of plain- 
tiff in procuring the bond. Plaintiff aceepted their pronorition 
to subatitute their note and the tond fer other ccliisteral. He 
was @eniing with thee at arma length. There wan me agency in the 
matter, | 

@e canmot agree with the gentention thet the bond wae void 
because it was obtsined se the reeult ef compounding a feleny, and 
by moane of dureas, and ie centrary to publie polliey. ene of 
these elements vere present. laintiff was dissatisfied with some 
ef the ¢caliateral, and hie atterney reperted the matter to the 
State's Attorney; the Flowere were called in and agreed te replace 
the questioned eslisteral «ith acceptable collsteral; there was 
no 4ifficguity in the matter, po threats ef « eviminal prosecution 
nor arrests, Compounding a felony is based upen an expresae or ime 
plied? promise net te preseeute for a criminal eifense, ere ace 


eeptance of money Tor a personal obligstion is aot sompounding a 


erime. Vord vy. Uratty, 52 113. 313; derte, ¥. ebien, 264 111, 
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App. G48; Seetion 119% Criminal Cede, Lilincia Statutes (Canili.) 
The claim that the bond Was executed under duress is wholly withe 
out suprert. 

Complaint isu made of the rulings of the trial court usen the 
atielesibiiity of evidence, and 1% ie seid that the court participated 
tee fremly in the trial ci? the cave, ven if there were errore in 
the record, nething is presented of sufficient importance to require 
@ reversal, ¢suecielly wher the court arrived at the only conclusion 
whieh was Justified oy the evidences, 

We have not attompted te somaent em the eases eited in great 
number by able ccounvel for ‘he defendent. To do a® would have 
gompelied ua to vielate the statutery requirenent that our epinions 
shall "wbrierliy” <ive the resasona for gur decision. Paragraph 49, 
Chapter 37, Lilineie Statutes (Cahil1.) 

Nething eneears whieh would jastify a revereal, and the 
judgment is therefore affirmed, 

AVVYTAVED. 


Matehett and O'Uenner, d/,, sonour. 
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Appellee, 


ee 


ve, 


SBARG-COMMUNITY STATA BANK, a 
Gerporation, (as successor by 
gonselidetion or merger te 
GOBROBLCY STATS BANA, ao 
Gorgeration), 

AGMOLL BEE. 
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269 T.A. 644° 
BA, PMEGIDING JUSTICE BeGURELY 
PRLIVERAD THR OPLHION GF THY GOURT. 

Pefesdant avpeasis from a judgment of $2876.87 entered uper 
the findings of the court in an action wherein plaintiff sleijmam that 
defendmmt war obligated to repurchase certain real estate bonds #014 
te plaintiff, whieh obligation the der endant refused to perform, 

PLaintiff's dealings originally were with the Comounity State 
Bank, afterward consolidated with the defendant, Seare Community. Stete 
Bank, July 28, 1926, plaintiff had a canvervation with kr. Sax 
Shulman, president of the Community State Bonk, and tr, ©, i, hinder, 
its easier, in which they reeomsended that plaiatiff purchase cere 


tain bends, secured by trust deed on real evtate, aid when plaintiff 


te secure the bonde in writing; thereupen pindntift said, "i am sate 
isfied if you will give we @ writing, because % might meed the money 
in & short time and I want te be eure that i get my money." Furtiae 
ent to thin verbal sgrement plaintiff purchssed three bonds for 
$1,000 each and received a written agreement from the bank, saying: 

“Te will repurchase these bonds 4 any time © 09 and pay you 
6% interest on your inveatsent the coupons te belong te us. 

(Signed) B. iL. Zinder, Cashier.* 

‘se wends matured Kay 1, 1938, sesured by deed of trust cane 
veying certain real actate with deprevenmmts, in Chicags, to hax 
Shulman aa trustee. Plaintiff collected interest on these, including 
interest wiieh fell due May 1, 1932, 2¢ter whie! date no interest vas 


paid, 
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The Community otate Dank was congolidated with the Gearpe 
Community State Denk duly 3, 1951. August, 1931, plaintiff called 
at tue defendant bank, interviewed the agsisateant easier and naaded 
nim the bends, with the request thet the tenk reparehase them nee 
gerding te the agreement: the arsiatant eashier tock siaimtiff te 
ieterview vr, Asha, proeident of the Gears-Gommurndity State Bank, and 
was teld by him that the bank could net buy bach the bends; twe dayr 
j@iter eliaintiffe enlied upen Er. Shulman and was told thet he, Br. 
Shulman, vould take the matter uy with taé benk sand would Let plaine 
tiff knew am te the rasuit: slaintiff sever heard anytuiag further 
fren his. Tanuary 7, 1932, elaintiff aent a Letter addressed te the 
A4efendant bank “aa successor by gonaglidation ar merger «1th the 
Community State Hank,” making a formal tender of the bonds with the 
reguest that they be repurchased in aceordanee rith the written 
agreement. Thie wae refused amd plaintirfr Wrought tide setion. 

Defendant's brief Talla te observe Male 19 of thie aourt, 

We find ne atatement of fsets aithougs there ie a plethera of Legal 
gropositions indicating extreerdinary diligence on the part of 
counsel, Defendant really is attwepting to obtain « reconciderstion 
of prier epiniona of this court. We are net convineed that these 


eases were wrongfully decided. The facta in thie case are contrelled 






by our opinions in Fresdman v, Madison & Redsie State Bank, 259 Wii. 
App. 319, in which cuse the Supreme geurt denied certiorarl; Madisone 
pedzie trast & Savings Sank vw. Deag, 265 111. App. 646; Awotin y. 







gk, 285 111. App. 239; and the recent opinion 


epinien flied December 2¢, 1952, 


Defendant sayt that Seetion 4 of the aet emiltied “An Aet 
for the Protection of Bank Depositore,* Chapter 35, Illinels Statutes 


Wee HOt called to our atte tien in these eases, but this waa called 
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te the attantien of the Suprase seurt im the petitiern for the writ 


of certiorari in thy Zreedwan case, supra, wid was elso considered 
is our opinion im Saass vy. Badison & Eedgie state Dank. 





309 Til. 996, has not been galled to our attention. The decision 
in that ease reated solely upon the fact that the agant af the 
vendor was s spéedal agent sith epesifiad Limited powerg, namely, 
to eal ateck, and that the venier did net ratify the acts ef the 
agent in excess of hie autherity, of whieh it had ne netice, Be 
fendant presents a regent dseisien in Hewkine Meabty Co. 3 


State Bank, 20% Vie. 406. In this ease the plaintiff was 4 verpera- 





tien crgantaed by the heire of U. 4. HLidngsen to handle certain 
properties belonging to him; Sllingsom eas president, direstor, and 
the largeet stockholder of the defendant bank, and exereised iafiue 
enee ever Vig, the eauhier; Ellingsen, Tor nis en personal use, 
picked from the List of mertgsgea held by the bank the beet the bark 
had and entered into a secret agresment with the eashier, vraereby 
the benk agree? to rapurchasae the same, The court held that under the 
eircumetences such an agresment Was gontrary to sound pubite poliey. 
Woe eee no reason te depart from the cenciusi@n reached in the eases 
decided by thie court and cited above, 

it should be neted that in the instant case the agreement te 
repurchase the bunds from plaintifr was in fact made by the preeident 
and the enshier, @o that the bank ratified this agreement, Sigom v, 


Nehon Go., S41 Thi. 206; Gude 






ART. 38. 
lt is argued that the demand for repurehase mast be made 


Within 2 reacmable tine, and plaintiff replies that it is surfle 


elent to make a demand fey regurohase within the Limite of the 
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Statute of Limitations, We de nat think this point La important. 
By the centraet the bank ogreed to repurchase “at any tise,” Demand 
was first made in 1931 sud repeated in 1938, befors the bonds ma- 
tured, This wee « ev fficilent complisnee with the condition which 
imposed om the bank the etligation te repurchase, 

it fe asi@ that plaintiff, whe availed Almaelf of the privie 
lege ef compelling tre bank ta resurehaee, aust return what he had 
regelved; thet the contract specifieslly provides, "the coupons 
te bejeng to ue," and that when plsintiflf tendered the bonds wi theut 
the cousens representing the interest for the first four years, whidh 
Rad been paid, slaintif? failed to tender the exact pager he had 
purchase’, This poimt has no merit, danifestly, the provision 
that the scunone should balong te the bank in the event of a ree 
Purchase means cueh coupons at bed sot then been paid. 

Seth oovrse] indulge in wack argument over the rulings of 
the trial court with reference to orepesitieons of lew, If the trial 
court rendered a ¢orreet Judgwent, this sourt will affirm regardless 
ef any errere that may have been ade with reference te propositions 


of kaw submitte, 





Yor tne reasons above indicated the jutguent is affirmed, 
AFF AURD, 


Matehett and O'Conner, 7F,, concur, 
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TRERLA HOMSENER, 
Plaintiff in Srror, 
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Ve ERAOR TO SUPERIOR 
BAMBUNGeAMERIZAWISCHE PAGKKTFARRT COURT, COOK coUNTY. 
AKT IN GLSELLSCHAYT, a corporations } 


othexwise known aw BAPAG, also know 
as HAMBUNGeAMENICAN LINES, 
Befendant in “rrore 


Wie PSSIRING JUsTics Kenwor 
DSLIVENbS THE OPINION OF THY COURT. 

This is an action in trespase on the ease for injuries 
sustained by plaintiff. <t the clove of plaintiff's ease the 
court directed the jury te find the issues for the defendant. 
Judgment was entered upon the verdict. Te reverse thie judgment 
Plaintiff sued out the present writ of errere 

The plaintiff's omended declarstion and three additional 
counts sliege in substance that defendant, a cerporation, engaged 
in the transportation of paasengere for reverd, undertook te carry 
plaintiff from Hamburg, Germany, to New York eity; that the German 
Hational kailways wae the agent of the defendant in carrying her 
from Havburg to Cuxhaven on a railroad, and that her injuries were 
Caused by the joint negligence of the German Netional Aailways in 
failing to provide » eafe place te alight, and the negligence 
of the defendant im directing and urging plaintiff to alight without 
rendering her proper assistance. efendent's pleas specifically 
deny that the German National Railways wee the agent of the defendant 


in earrying plaintiff from Hamburg te Cuxhavens 
The trial court instructed the jury to find for the 


éefendant on the ground tht the German Notional Kailwaya wae not 





Putin 7 Vet rf ; RAN ART 

ERO VAL C O et i 

gerarive OF :tauEr 5 14 6H ogra 

ore -Ftu0 Hood +i | (DAUR age WARE Sh aTBRA 

ipa Oe _ ‘ eto ld o tog too Ge , Me 
Quis gWéSAR aa wort oni 

ob Brett ae 

‘ atoree me sagrnag tne Se Ras “ 


akan! anna earncn -- ee 
- fatoe oat Mg ROTRARO aM GLEE, soe 





iis sah ttle ath mn snemteant, Wh. spkten,inh oh: panes ‘a 
| Od waxo mIYRaaty to weeks od 4 iositinte i loads 
sdunbesteb ent to? sousak oftd batt of cau oid dnsowak, tn0% 
dnosni widit cawoves OF  «SOLOLOY suit aoqW oonetae sam dommghot 
Rte 8M stesee Ye the seneotg ont fue bem thombate fe i 

| at cout bis Hoksotatoo hobuems a¢tttintelg ath. fo 
 bepager ple aeiend # ethabae tol tat conntedon ab eget etre 
sible ib waar leben wroT wall es one pea me oe 

















wt aynk inh Lstoktet nurse sat te a ‘ 

| etiteogi igen ett bow ytitgite of bnesy ye 
dnedstw detyiie of wetentade pakgus deta ahi chen we 

—, ame Ley et dnabao Ted ~ - 


ene 


the agent of defendant ond that plaintiff failed te eatablish that 
defendant has assumed any responsibility fer the tranepertation ef 
plaintiff’ from Havburg to Cuxhavens 

Tt is true that a liability does met arise from the fact 
alone thet a through tieket has been eoldy something more ie required 
te create a Liability of such a cheracter. (2¢ Lie [Oe Te 
Sounelhl, 122 Tlie 295, 3020303.) But the defendant might, by 
contract, bind itself to be responsible for the entire routes (Penne 
Re Re Oo ve Connell, gupras Ge & Ao Re Re Ue ve lumger,s 161 fll. 
390.) The question then isy Yao there chown in the instant case, 
any evidence from which the jury might find the defendant contracted 
as principal to sefely tramaport her from Hemburg to New Yerk city? 

The evidence discloses that in Jomuary y 1926, Margaret | 





Seidenwita, plaintiff'« daughter, purchased from defendant at 
Leipzig, transportation for her mother from Henburg to New York olty, 
for which she paid $145, obtaining «a receipt for the money paide 
She wis told to exchange the reecipt for a ship ticket ot Hasburgs 
Plaintiff and her dawhter left Leipaig for Homburg, February 10, 
1926. then they arrived at Heasburg plainti’f's daughter gave the 
receipt te a man who met them at the station. February 12, 1926, 
about an hour before the train left for Cuxheven, plaintif(’s 
daughter was given a separate railroad ticket and «a ship ticket 

im place of the receipt. This ship ticket plaintiff never aaa 
Tne train operated by the German National Railways, constoting of 
15 to 18 cars, wae a special best train, and the ear they rode in ‘ 
wat near the end of the train of carae  rriving st the otation of 
the German Notional Bailweys in Cuxhaven, a steward, sent from the 
steamship Veutechland, took plaintiff by the arm and pointing te 
the cxit teld her te alight. the started te do so, step by step, 
and when on the last step, feeling no bottom, endenvered to pail 
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herself upj failings she fell and suffered a fracture ef the neok 
of the left femur. The ground was covered with snow a4 ice and 
Wan slippery and the lowest step to the ground was about two and a 
half feet. After plaintiff fell she wae plaeed in « wheel chair 
amé taken aboard the ship. 

The defendant did mot see fit to imtreduce in evidence 
the reecipt fer the money. The ticket was offered in evidence by 
Plaintiff and recites “in consideration of the cum of dollars, 
received as passage money, it is agreed to traneport Theklea kBacner, 
ae Below, but only on the terme herein mentioned, in the second 
eebin from Henburg to New York citys by the steamer Deutechland 
Captain Schwembergey from Cuxhaven on 12 Pebe 1926. The special 
traim leaves Hamburg on 12 Feb. 1926, Central Station Platform, 

Boo 5, at 7845 ae me” The ticket is ten inches wide, and eleven 
and one helf inches long, printed en beth sides. The terme are 
nine in number, printed in the German and English language in 
emell type, and are set forth wider the hesdings 

*in concideration ef the rate of passage paid the following 
stipulations are entereé inte by the passenger as « part of the 
contract. | 

* * @ 

“4. Beoking on connecting routes is for the convenience 
of the passenger, and a]1 moneys received hereon for transportation 
On such routes are accepted solely for the accoumedation of the 
paesengera, mo responsibility of ony kind being assumed thereby by 
the carrier, for, in couneetion with, er incidental to, transportation 
of the passenger, * * * over such commecting route, excepting te 
furnish the passenger with the connecting earrier®’s ticket for auch 
transportation * # #, 

"5, * * * mo suit shall be maintainable for * * * 
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injury to baggage wilese written wetice of the claim with fall 
particulars thereo?’ shall have been delivered to the carrier at 
his office in New York oy Mazburg within fourteen days after 
eteamer’s landing «ct port of urrivel, mor for debt or detention 
of» or personal injury te, any passemger umlese claim is made in 
like manner within gixnty days after euch iend ing. * 

It ia a well settled rule of lew that if there is any 
evidence in the record frem which, 1f it stands olene, the jury 
eould, without ecting unressommbly in the eye of the lew, find 
Chat all of the moterial averments of the decleretion here been 
proved, then the cause should be cubmitted ta a jury. (Libby, 
ee 222 Tlle 2965 MoPerlane ve Ce Se Rye Coes 
288 Ille 4763 “Uslidre 201 id» 4792s 

But 16 lo argued By ¢efendant’s counsel that pleintitf 
wae treansperted wiier a written ticket which provided that becking 
on connecting routes war for the convenience of the plaintiff, und 
no responsibility ws asaumed by the defendants that the Gorman 
Zational Railways was not the agent ef the defendant, but an 
independent connecting oarrier, for the acts of which dofendamt 
was not liable. There is evidence thet tended to prove that the 
contract for the transportation wis made at Leipnig, vhile the 
ticket wan delivered to plaintiff's deughter twelwe days later 
at Baxburgs, shortly before plaintiffs departure, vhioh/ahe put 
imte hex pocketbook. The evidence alse shoves thot plaintiff never 
saw the tiokete There is no evidence im the record thet the 
conditions om the ticket were called to the attention of plaintitt"s 
daughter or thet she accepted it with knowledge of its contentas 
LLroad urner, 100 Tenne 213, 223, 1¢ was anid “the mere 
stamping or pebuthng of & Limitation or comiition upon the Back 








or face of « ticket, and the acceptance of such ticket by a 
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passenger, without mere, iz net sufficient te bind him to auch 
condition or Limitetion, in the absence of actual netics to him 
of such condition or Limitetion and his assent therete when he 
purchases his ticket." fee also wi Cag am. 
20 Me Ye Guppe 610g Lechowltzex yv 
Packet Gos, 27 He Yo Supe LAO] nen ¥e 
G17, 523; Zhurston v. Northern heh San 208 Miche 278% 
2raneell vs Pickwick Greyhound Lineag 262 Ille App. 298, GlOSli1g 
certiorari denied 262 Ilie Apps AV. Where wae evidence te prove 
that defendant in Leipsig had contracted as principal te transport 
Plaintiff from Namburg to Sew York city, and it became « question 
of fact, for the jury to paces upon, as te whether, under all the 
cireumetanese of the ease, the plaintiff agreed te any modification 
of the eome. The court erred in directimg « vordiete 

Defendant's counsel eleco contends that the court did not 
err im directing the verdict because plaintiff was transperted 
wider a primtec ticket which provided that mo suit ahowlé de 
maintainable againct defendant fer perconal injuries wiless written 
notice of the claim shali weve been Celivered within 6¢ days after 
the landing of the ship at New York city, and thet thie cond ition 
wee not complied vith. ‘e find mo merit in this eomtention. “hat 
we gaid regerding atipulation Noe 4 is applicable te etipuintion 
Moe Se 






Defendant also contends that plaintiff hun failed te 
prove that the German National Aeilwaye ese guilty of negligence, 
ami that plaintiff wee guilty ef contributery negligence. 

The negligenee charged in the desleration is the failure 
t® previde « usfe place te alight. The eviderce zhowa that the 
eax from which plaintiff was alightiac, veesuse of the length ef 
the train, stopped at a place where there waa no platform, the 


distance from the lowest step to the ground being twe to tvo and 
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a half feet, and where the grounmi wee slippery with ices that she 
was told to alights thet she started te de se step by step; when 
on the last atep, feeling no bottom, endexverei te pull herself upg 
failing whe feli. tt ie the duty of a carrier ef passengers to use 
the highest degree of cure, skill anc dlligence ressonably practicable, 
eonsivtent with the operations of « reilread in providing passengers 
en eppertunity and the meatia Recessary te a safe jassage from ite 
care (Penne Coe Ws WoCaffeey, 173 Ille 1609 Griswold ve chicago | 
Ryse Cory 359 ide G40) And the passenger hes o right to acawme 
that the eearrier will net expose him te eny danger, which by the 
exercise ef due care ean be avoided. (Perme “oe vs Motaffrey, 
supra: ) 

Ye think upon thia state ef the record, thot the question 
se to whether er mot the dcfendant wae guilty of negligence, and 
the question as to whether er not plaintiff wee guilty of contributery 
negligence, were cuestions of fact for the jury te determines 

fhe judgmest of the Superior court of Cook county is 
reversed anc the cause is remanded fer a new trial. 

REVENGSD AMD REMANDED. 


feamien ard Gridley, JJe» concurs 
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Mie QUETICE SCABLAR DELIVERED THE OPINION OF THK COURT. 


Centrad State Bank of ‘vansten obteined « judgnent by 
sonfersion against (+ %« Gentry im the cum ef DS,204067%. After 
execution wax returnec “no property found and mo part sntisiied,* 
€. Senet Guyton, Harry A» Cumfer, Owen So HeForlew and Cuyton & 
Gumfer Ufg Coe (a corporstion) were eammoned as garmisheose 
Pleintif’ thereafter diemiseed as to the corporation. Tuytoms, 
Cumfer and Me¥arland each filed an answer, which averred that 
he had neo funds bolenging to Gentry. The plaintifr contested 
the anawere. The cage wae tried by the court ani there was 
@ judgeent entered ageinst Guyton fer the mmm of 5159920, of which 
$39267.67 should be for the use of Central “tate Sank of ovanatom 
ang the residue for the use ef Gentryg and one egaingt Cumfer 
for the sum of GG,257.50, of which 949267+87 whould be for the 
use of Central “tate Bank of Svanmsten auc the residue for the use 
ef Gentry. uring the Benrime of the cause it appeared they 
Gentey hed sxeouted, for a valuable gonalcuration, 4 relesse in 
full to Be¥arlend, and becsuse of thie fact the trial court, in 
the judgment erder, divchorged HoFarland. ‘ayten and Cumfer 
“severally” prayed an appenl.s Neither perfectod ome but they 
jointly wed oul this writ ef error. “m Moy IG, 1032, they Tiled 
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their brief in this court. Gm June G, 193%, o general appearance 
for "Ae Ge Gentry and Central State Sank of ‘wanatem, Jefondantes 

im error," wag entered and on Jute Ld, L052, “cefendant in ares” 
filec a written mweticn: ** * © te diemdes the «rit of exrrver «© * # 
abd in suppers of said sotien shew te the court the felicwin, 
Sencens, towite i+ There ic a wmisjeintor ti thie court of plaine 
tiffs im errer. 8. it appeees from the return te the writ ef 
ervey hexveim that the juignerta corght te be reviewed herein were 
severn., Judgnemts egninat the plaintiffs in errer severaliy, and 
were mot Joint Judgments ageimet them jeintiy." The argument in 
eupnert of thie motion fc thet there were aeparate judgments ageainat 
the twe garnishess and therefore “there ia a misjoinder ef piain- 
tiffs in error in this court;” im other words, that the two gare 
Rishees were sbliged te sue out separate write of errere ‘e find 
ne merit im this motion. In Cooke v> Goukas, 194 [lls 226, Bi Toh, 
the court enid: “(my one whe ia a party te the recerd or ia shew 
by the record to be prejudiced by a judgment or deoree may sue out 
a writ of error and io permitted te use the mames of ali hie ce 
éefondante without their consent. (Freetice act, see. 709 3 Starr 
& Sure dtate 189%— pe 20994) Bus be camiet prosecute hia writ 
without joining Bia ceefentante wae are idestified im interast 
with Mim, aud sdiein the ducgment of thie court 6 far a2 the deoree 
affects wie  Plaintif? in error was but one if the defendants 
in the circuit court acd all the other ¢afendaxte were unites in 
intevest with hims The decree affects them ali and in the same way, 
ami 4% did mot hove che effect of a several judument or degree 
againat different parties. They had ma separable interest in 
the suit, and the rule is elementary the: a esse cannot be heord 

at ene time se te ene party end «t avether time as te enefher- 

The writ of error mast agree with the record, and in order te 
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wring the deeree up for review by writ of errar, ali whe were 
é@efemionts in the original sult why are alive must Join in 
the writ of error, oo that the whele couse may be dispesed of 
ané that the recerd may agree with the record below. (Mginiyre 
en The L743 & Snoye Of Ple & Pre 185.) (See 
BSFebUraey Ve wersburgers, 22) TLle 27%, 2709 Clerk ve _ 
Babe@ekis 266 tile 427, 434.) In the instant proceedings the 
three garnivhments were henrd together, and 211 the findings 
and Judguents were entered im one orders Guyten and Gumfer 
goimed im suing out the writ of error ami deth joined in the 
aeeigument ef errerse The claim againct? the three garricheer 
grew out of the same subject matter snc se are unable te see 





wherein the defendant in errer bos any Just cause to somplain of 
the wrececure followed. 1% must be moted that defendant in 
errer hag set gaiged, in thie court, the point of nenjeinéers 
in other words, that MeParland wae not made « defendant im errere 
im any event, the proof shewa conclusively that in September, 19GU, 
Gentry, for a valuable conaiderntion, executed « release im Tuli of 
eli eleime and demands that he had agaimet BecParlami, sud it would 
avail defendant in error nothing hac he beon given an opportunity 
te file erosa-error aa to the trial court's judgnent élecharcing 
Me¥arleand. The wetion of defendant in errer to dismiss thie writ 
ef error is denied. 

The three garmishees owned ali the steck of the Guyton- 
Cumfer Zanufeoturing Company, and it was the theery of defendant 
in error that they entered inte an eral agreement with Gentry to 
pay him five per cent comminsion if he seld the company for 26009000, 
that he thereafter brought about » sule of the company te “illerd 
J» Mason and thet there was due to him frem the three garnishees 
the aum 6f $30,000, leas 00,528, which he admitted had been pata 
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to nim by thet, leaving « balance due him of $20,492. The three 
gernishecs claimed that they made no agreement of any kind with 
Gentry ae to the sale of the Manufacturing Company, but thet after 
they had sold their stock im that company to Mason she latter ine 
formed them that Gentry wac demanding a eoumiesion of $15,000, on 
the ground that he hac brought about the gale, and that while they 
then and at all times denied that they had any agreement with 
Gentry, they “finally agreed we would pay him ($12,000 according to 
our stock heldinga in the Guyton-Cum'er and to be paid as we ree 
eeived our money from Mre Kagone® The contract extered into 
between Mason and the three garnishees provided that the letter 
agreed to sell te Kason the entire capital atoek of the duyton- 
Cumfer Manufecturing Company for $250,600 in each and 17,560 shores 
ef preferred atoek and 35,000 sheres of common stock of a cor- 
poration te be organized, or the ol¢ company reorganized, and that 
eertain cash poywents should be made monthly commencing /uguet 6, 
1929, and extending te -uguat 1, 1930. The contract does net state 
the number of shares of stock sold ner the amount ef steek owned 
or sold by each of the three garnishece, ner does it state how 
the monthly payments were to be divided among the three garnishees. 
It provides that of the preferred stock te be thereafter ieoued, 
Guyton was to rcocive $156,000 par value, Cumfer, 9129,100 par 
value, and MeFarland, $64,900 por value, “and in addition thereto 
each of the said parties shall receive two shares of commen stock 
in the said uew or reorganized corporation for exch share of 
preferred atock delivered to him as provides sbove.” The evidenee 
shows that Guyton owned 52 per cent of the stock of the 1d 
company and that Cumfer and MeForland each owned 24 per cente 
Plaintiffs in error contend: (a) "The judgments of 
the court were against the manifest weight of the evidence;* {») 
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"If any liability existed in favor of the plaintif?, Gentry, 
against the defendants, C. Ernest Guyton and Harry /.. Cumfer, the 
amount of the judgments rendered was excessive;" and (c) "If any 
liability existed in favor of the plaintiff, Gentry, against the 
defendants, the trial court erred in dividing and pro-rating the 
liability among them.® As to contention (9), plaintiffs in 
error strenuously argue that the grest weight of the evidence 
sustains their position that they never had ony agreement with 
Gentry in reference to the sale of the Guyten-Cumfer Manufacturing 
Company e We find that this contention is, undoubtedly, a 
meritorious one, but our conelusion in that regard dees not determine 
or control this appeal, because it is admitted by the plaintiffs in 
error and McFarland that after Mason apprised them ef the claim made 
by Gentry, in order to get rid of the claim, they finally agreed te 
pay Gentry $12,000, in accordance with certain conditions, and each 
of them further admits that he made payments to Gentry as he re- 
ceived cash payments from Masone 4s we read the record, each 
of the garnishees agreed to pay to Gentry a certain portion of 
$12,000, the amount of the same to be in proportion to his stock 
holdings in the company and to be paid to Gentry as Mason made hig 
cash payments to the garnishee. For instance, Guyton owned 52 
per eent of the stock of the company and he agreed to pay Gentry 
52 per cent of $12,000, payments on the same to be made as he 
received his cash payments from Mason. Guyton and Cumfer each 
admitted that he was obligated under the agreement to pay to Gentry 
a certain portion of the $12,000 under the conditions statede 
MeVarland also made a like admission, but it appears that after he 
had paid $2,196 to Gentry the latter gave him a receipt in fulle 
After a eareful consideration of all the evidence we are 


satisfied that the amounts of the judgments against Guyton and 
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Cumfer are excessivee in fact, we are unable to find any facts 
that would reasonebly warrant such amounts. ‘We are satisfied 

that the great weight of the evidence sustains the contention of 

the plaintiffs in error that the maximum awount to be paid to 

Gentry by the three garnishees was 912,000. Az to Guyton: He 
atmits that he owned 62 per cent of the stock in the Manufacturing 
Company and he was therefore obligated to pay a maximum amount 

of $6,240. He states in his testimony that he made one payment 

to Gentry ef $3,120 and another of $1,560, a total of 54,680. He 
further states thet he was to receive, in cash, from Mason, $156,000, 
but that he received from the latter only #120,000 in cash, or 10/13 
of the cash payments due him from Mason, of which amount received 
Gentry was entitled to $4,800. Ag he had paid Gentry at the time 
ot the hearing only $4,680, he them owed nim $120. Ag to Gumfere 

It eppears from the testimony of McFarland that the latter owned 24 
per cent of the stock in the company and Cumfer 24 per cent. Cumfer 
was therefore obligated to pay Gentry 24 per cent of $12,000, or 

& weaximum amount of $2,880. It further appeara that liagon was 

to pay Cumfer in cash, under the contract, $49,556.48, bui that 

he had paid him in eash only $32,044.48, ox approximately 16/25, 

of whieh amount so paid Gentry was entitled to approximately 
$1,840. Ag Cumfer paid Gentry $2,652.50, there is merit in hig 
contention that he everpaid Gentry. 

The Guyton-Cumfer Menufecturing Company went into the 
hands of a receiver and Guyton and Cumfer each » cecived an un- 
secured note from Mason for the balance due him under the contracte 
Nothing was ever paid upon these notes, end as it ia perfeotly 
Clear from the proof that each of the garnishess was to meke 
payments to Gentry os he received cash payments from liason, 


these notes could not be taken into consideration in determining 
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what, if amy sapuat, wae duc Gentry at the time of the triads 

Pleintiffs ia errer centend thet "if any Lisbility 
exiatec in faver of the plaintiff, Gentry, ogainet the defendanta, 
Ce orneet Gwyyrter anc Harry 4» Gamfer and Owen Ge MeParlands, the 
Felense ef Owen 0. UeVorland, one of the Joimt obligerc, reicaued 
the other twee” Beeause of tae theery ef fact of the three 
gartishees, we fimd no wmerdé in thie comtentione Each of the 
@rvnishees, avcercing 6 hia own testimony, agrecd to pay Gentry 
@ certain proportion of the (1a,000. 

if within ten days the defendent in errer files im thig 
court a remiisitar of 610,800 from the amount ef the Judgment 
entered against Guyten, the Judgement againet Guyton «111 be 
affismed fer Git, otherwise it will be reversed and the culuce, 
ae to Guytems, remandea to the Sumicipal court of Chieege for « 
mew trials ine judgment of the Sanicipal court of Chicage 


ageinet Cumfer ia reveracde 
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Appellee, # ’ 
APPEAL WROM SUPBRIPR COURT 
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Vy. oF Coux counrt, 

ROBERT REID and A, D. SCHLAUDER, 





Appellants. 


269 I.A. 649° 
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MR. PRESIDING JUGTICH MeSURELY 
DELIVERED THE OPIBION OF THE COUAT. 


On the evening of Hovenber 12, i823, while plaintiff, going 
north on Kilbourn avenue im Chicago, was atteapting te eroes 
Washington beulevard, she was struck by an automohile belonging 
te defendent A, 3D, Schisuder, whieh was being driven veat on 
Vashington by defendant Rebert Held, the sele occupant. Ghe 
austained serious injuries and brought suit fer compensation; 
upon trial she nad a verdict and judaent against the defendants 
for $7,800. Im thie court the enly trief filed is om behaif of 
Sehlauder, who contends that Reid was not acting as his employee 
at the time of the secident. The brief presenta only three points. 

it is first urged that the court erroneously instructed the 
jury that in fixing damages it wight consider "future suffering 
and phyeical impairment,” and it ia said the reeerd contains ne 
evidence as te any permanent injuries, Gn the contrary, there was 
abundant evidenee om thie poin®. Plaintiff suffered a compound 
couminuted fracture of the right Leg; this became infected; two 
operations were necessary besides a complicated course of treate 
ment; the injury left her with a shortage of half an ineh in the 
right leg, with some stiffneae of the ankle and a marked sear. 
Plaintiff testified that there ie a dull ache in the bone frem the 
ankle to the hip whenever there is @ change of weather. The fuete 
justified the instruction. 

the next point made is that the trial court improperly re- 


fused to direct a werdict in favor ef the 4efeidant Sehleuder at 
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the close of the plaintiff's case. the defendant did net stand on his 
motion fer a direeted verdict, but thereafter offered evidence on his 
own behalf. He thereby waived his motion and catnoet assign the decis- 


don of the court thereon as errer. 





#66 Ili, app. 4663 
ge, 262 TLL. App. 208; & Se. 





Ye Refrigersting (e., 26% 113. 492. 


The leet point is that the court should have allowed defend- 


ant Schlauder's motion fer 2 (‘ireeted verdict at the clese of all the 
evidence, Amotion te direct 2 verdict presents the question of law 
whether, when all the evidence is conecidered, together with all reasone- 
able inferences drawn from it, in its most favorable aepeet te the party 
against whom the motion is directed, there is a total failure to prove 
the necessary slemente of the case, Unen such a motion the evidence 
aheuld not be weighed to determine the prevonderance, and even if the 
court is of the opinion that there is evidence which, aetunding alone, 
ie sufficient te sustain a verdict, but that such verdict, if returned, 
muet be set aside because againet the manifest weignt ef all the evi- 
dence, the motion for a directed verdict gust be denied, Foreman- 

1. #& 8. Bank vy. Demoter, 347 111. 72; L 
222 Gil. 306. 





Defendant Sehlauder asserts as a matter of law that at the 
time Seid was driving the car causing the accident he wae not acting 
within the seove of hie employsent, and therefore he, Gehleauder, can 
not be held lisble under the rule of resyondeat superior. 

Sehlauder wae # dealer in autowobiles; he maintained @ gare 
age and place cf business at Downers Grove, illinois; he alse was 
interested in a garage at 215 Veet Kadison street, Vak Park, where he 
exhibited end offered cars for sale. Reid had been employed by him 
for about six months préor to the accident se a mechanic and 80] eaman; 
for the first five monthe of that period he worked st the establishment 


at Downera Grove, but during the last wonth and immediately prior to 
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the time of the accident he worked in tae Gak Park garage. Thies Oak 
Park garage wae under the management ef a kr. H. Kk. Patten; Schlauder 
gays that Patten was net emleyed by nim, but that he consigned cars 
to him for wale. eid says he worked in the Gay Park garage under 
the direetion of Gr, Putten. Sehlauder was at this garage almost 
every day. Two daye prier to the aceldent Schlauder called Reid, 
who was at the Uak Park garage, telling alm te take a car fron 
Downers Grove and deliver it to a ur. Beifeldt in Chieage, and Reid 
aid 80; this was pursuant te an agreemont wiereby Sehlauder loaned 
Seifeldt the car over the week-end; Meifeidt, with a ur. Hese, was 
in the automeblle financing tusiness in Chicage, and had business 
dealings with Sehleuder, whe sold covmerclal paper to thes. 

Gn the tonday after sehiauder loaned Delfeldt the car 
Sohlauder telepnened him asking that it be returned: DSeifeldt sald 
it was inconvenient to return it te Dewnere Grove but that he would 
return it by #r. Hees te the Gak Park garage; this was agreeable to 
Sehlauder. Gn that evening Raid was on duty in the Cak Park garage; 
Hese arrived with the car at this place at about 6:3) o'clieck in the 
evening; Less then requested that he be driven towis home, which was 
some distance north of Madison etrect aud rather inaccessible by 
street car. Keid suys that Patten directed him to drive Mr. Meas to 
his home. Keid thok ieee te hie hume and upon the return trip te 
the Osk Park garage, ran inte plaintiff. Reid reported the accident 
to Schisuder, who in the meantime had arrived at the Oak Park garage. 
Reid received his pay from Schlauder during ali of the time in suege 
tion, ineluding the day of the accident, altheugh he was discharged 
by Sehiauder the following day. There is soma evidence suggesting 
that the telephone in the SOnk Park garage Was in Schisuder's name, 

We thus ave teid, an exployee of Schlauder, paid by him, 


working in the Gak Park garage under the direction of Br. Patten, 
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It wae for the jury to determine whether, in obeying the instrue- 
tions of Mr. Patten te drive Hess te his nome, Heid was acting in 
the seope of his empleyment as the servext of Gehleuder, it can 
not be said os a matter of law that he wat not eo acting, 

The general rule is that where the relation of master and 
servant existe and a third party is injured through the negligence 
of the servant, the negligenee may be imputed to the master and he 
may be held liable for the resulting damages if the servant wae at 
the time acting in the master's business and within the seope of hie 
employment, If he ie then acting outeide of the eeope ef nie eme 
pleyeent, the master is not liable. Cases elted by defendant scan 
be readily distinguished from the instant ease, in Keleen vy, Stutz 








ch, 341 111. 357, the eervant took the ear from 





cae 


prees prohibition. 177 





Ill. App. 367, the euployee wae using an automobile after business 
hours in taking hie family for a drive. In other cases gited trae 
servant at the time ef the aecident was using the vehicle in gon- 
nection with his ew private purposes. In Kayale v. Borton Salt Co., 
242 Ill. app. 205, (affirmed in 329 111. 445) the court sald that the 
aifficult question to determine in whether tne particular aet for 
which liability ie cought to be impesed was committed by the employee 
within the ecope ef his eapleyment, and that “this ebvieursly can be 
determined by no fixed rule, but must be ascertained by the fuete in 


each particular case." Gee also & 238 5.Y¥. 356, 





We are of the opinion that the evidence, with ahi of the 
reasonable inferenees to be drawn therefrom, was for the jury to 
consider, und that the court preperiy denied the motion fer a 
directed verdict, and the judsment ie affirmed. 

AFFIREED, 


BMatehett and O'dennor, [J., concur. 
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